
giorgi mirianaSvili

GRUNI
grigol robaqiZis universiteti

adamianis uflebaTa dacvis

koliziuri evropuli 

standartebi eqstradiciis 

sferoSi

u
f

l
e
b
a
T

a
 d

a
c

v
i

s
 k

o
l

i
z

i
u

r
i
 

e
v
r

o
p
u

l
i

 s
t

a
n

d
a
r

t
e
b
i
 

e
q
s

t
r

a
d

i
c

i
i

s
 s

f
e
r

o
S

i

g
i

o
r

g
i
 

m
i

r
i

a
n

a
S

v
i

l
i



giorgi mirianaSvili

adamianis uflebaTa dacvis 
koliziuri evropuli 

standartebi eqstradiciis 
sferoSi

Tbilisi 
2022



gamocemaze muSaobdnen:
proeqtis koordinatori _ mariam sulaSvili
komp. uzrunvelyofa _ giorgi CiqviniZe

© giorgi mirianaSvili 2022

ISBN  978-9941-34-131-1

proeqti ganxorcielda “SoTa rusTavelis saqarTvelos erov
nuli samecniero fondis” finansuri mxardaWeriT [SP221437]

yvela ufleba daculia. am wignis arc erTi nawili (es iqneba teqsti, 
fotoilustracia Tu sxva) aranairi formiT da saSualebiT (iqneba 
es eleqtronul Tu meqanikuri), ar SeiZleba gamoyenebuli iqnes sa 
avtoro uflebis mqone subieqtis werilobiTi nebarTvis gareSe.
sa avtoro uflebebis darRveva isjeba saqarTvelos kanonmdeblo
biT.

All rights reserved. No part of this book (be it text, photo-illustration, etc.) may be used 
in any form or by any means (whether electronic or mechanical) without the written 
permission of the copyright holder.
Copyright infringement is punishable under Georgian law.

This work was supported by Shota Rustaveli National Science Founda-
tion of Georgia (SRNSFG) [SP-2-21-437]

daibeWda:
gamomcemloba `meridiani~,
Tbilisi, al. yazbegis gamz., #47.
( 2391522
E-mail: meridiani777@gmail.com



III

monografia momzadebulia grigol robaqiZis saxelobis 
universitetis sajaro mmarTvelobis samecniero-kvleviTi 
institutis kvleviTi proeqtis farglebSi da gamocemulia 
grigol robaqiZis saxelobis universitetisa da ssip SoTa 
rusTavelis saqarTvelos erovnuli samecniero fondis mx-
ardaWeriT

avtori:

giorgi mirianaSvili

samarTlis doqtori, grigol robaqiZis saxelobis universi-
tetis samarTlis skolis asocirebuli profesori, sajaro 
mmarTvelobisa da politikis skolis dekani, sajaro mmarTv-
elobis samecniero-kvleviTi institutis direqtori

redaqtori:

giorgi TumaniSvili

samarTlis doqtori, asocirebuli profesori (Tsu, sa-
qar Tvelos universiteti), profesori (niu viJen univer-
siteti)



IV

Dr. George Mirianashvili

Conflicting European Human Rights 
Standards in the Area of Extradition

Tbilisi
2022



V

The monograph is prepared within the framework of the research proj-
ect of Scientific-Research Institute of Public Administration of Grigol 
Robakidze University and is published with the support of Grigol Ro-
bakidze University and LEPL Shota Rustaveli National Science Foun-
dation of Georgia

Author:

George Mirianashvili

Ph.D. in Law, Associate Professor of the School of Law, Dean of the 
School of Public Administration and Politics, Director of Scientific-Re-
search Institute for Public Administration at Grigol Robakidze Univer-
sity 

Editor:

Giorgi Tumanishvili

Doctor of Law, Associate Professor (TSU, University of Georgia), Pro-
fessor (New Vision University)



VI

eZRvneba saqarTvelos damsaxurebuli iuris-

tis, Rirsebis ordenis kavaleris, publicistisa 

da ubralod mzrunveli, Tbili, gansakuTrebu-

li bebiis iza cnobilaZis naTel xsovnas

winasityvaoba

monografia momzadebulia folksvagenis fondis mier 
dafinansebuli sagranto samecnierokvleviTi proeqtis 
`qarTuli sisxlis samarTlis procesis evropeizacia da 
internacionalizacia~ da grigol robaqiZis saxelobis 
universitetis sajaro mmarTvelobis samecnierokvlevi
Ti institutis mxardaWeriT.

sagranto proeqtma erTi mxriv, 3 wlis ganmavlobaSi 
daafinansa kvlevis procesi saqarTveloSi, meore mxriv, 
SesaZlebloba momca Tveebis ganmavlobaSi samecniero 
mivlinebiT kvleva ganmexorcielebina berlinis humbold
tis universitetsa da fridrix Sileris ienis universi
tetSi. garda amisa, proeqtis mxardaWeriT monawileoba 
miviRe berlinSi, ienasa da TubingenSi gamarTul saer
TaSoriso konferenciebSi, romelTa farglebSi miRebul
ma gamocdilebam, qarTvel da germanel profesorebTan 
dialogma, diskusiam kvlevis procesSi mniSvnelovani 
roli Seasrula.

gansakuTrebuli madliereba minda gamovxato redaqto
ris samarTlis doqtoris, profesor giorgi TumaniSvilis 
mimarT, romlis aqtiuri monawileobisa da fasdaudebeli 



VII

daxmarebis gareSe kvleva ver Sesruldeboda. igi mud
mivad mxars miWerda ara mxolod Sinaarsobrivi, aramed 
materialurteqnikuri TvalsazrisiT. misi rCevebi, re
komendaciebi da SeniSvnebi gadamwyveti aRmoCnda kvlevis 
procesSi. zemoxsenebul sagranto proeqtSi Cemi monaw
ileoba profesor TumaniSvilis damsaxurebaa. 

gansakuTrebuli madliereba minda gamovxato grigol 
robaqiZis saxelobis universitetis reqtoris, profesor 
mamuka TavxeliZis mimarT ndobisTvis, mxardaWerisTvis, 
romelmac samuSao periodSi momca germaniaSi kvleviTi 
vizitebis ganxorcielebis SesaZlebloba, xolo universi
tetSi Seqmna yvela piroba kvleviTi saqmianobis ganxor
cielebisTvis, maT Soris uaxlesi ucxoenovani samecniero 
literaturis, samecniero bazebis SeZenis CaTvliT.

kvlevis ganxorcielebaSi agreTve didi damsaxureba mi
uZRviT samarTlis doqtors, profesor edvard Srams 
da mis doqtorantebs, romlebmac ienaSi yofnis ganmav
lobaSi Cemdami gansakuTrebuli yuradReba gamoiCines 
da yovelmxrivi daxmareba gamiwies.

madloba minda gadavuxado samarTlis doqtorebs, profe-
sor ana fircxalaSvils da profesor gulnaz galdavas, 
romlebic miziarebdnen sasargeblo mosazrebebs kvlev
asTan mimarTebaSi. agreTve madloba minda gadavuxado 
grigol robaqiZis saxelobis universitetis proeqtebis 
koordinators mariam sulaSvils, romelmac fasdaudebe
li daxmareba gamiwia kvleviTi proeqtis administrirebis 
procesSi.



VIII

madlobeli var Cemi mSoblebis  samarTlis doqtoris, 
profesor nino cnobilaZis, vaJa mirianaSvilis, Zmis  guga 
mirianaSvilis, romlebic wlebis ganmavlobaSi miqmnidnen 
kvlevis Sesaferis samuSao garemos da mamxnevebdnen. gan
sakuTrebul madlobas vuxdi Cems meuRles  samarTlis 
doqtors, profesor ia xurciZes, romlisganac  yovelTvis 
vgrZnobdi Tanadgomasa da moralur mxardaWeras.

giorgi mirianaSvili
samarTlis doqtori, asocirebuli profesori

Tbilisi, agvisto, 2021.



IX

s t r u q t u r a

winasityvaoba

gamoyenebuli Semoklebani

Tavi I.  Sesavali

Tavi II.  eqstradiciis evropuli sistema

Tavi III.  eqstradiciis qvazievropuli sistema

Tavi IV.  eqstradiciis sferoSi Rirsebis uflebisa da 
saqmis samarTliani ganxilvis uflebis evropul 
da konstituciur standartebTan mimarTebaSi 
marTlmsajulebis evropuli sasamarTlos praq
tikiT ganviTarebuli koliziuri midgomebi

Tavi V.  eqvivalenturi dacvis doqtrina  dakavebis ev
ropuli orderis Seusruleblobis aqcesoruli 
konvenciuri standarti

Tavi VI.  adamianis uflebaTa dacvis evropul konvenciaze 
evrokavSiris mierTeba eqstradiciis konteqst
Si  ZiriTad uflebaTa dacvis standartebis 
gaumjobeseba Tu gaerTianeba

Tavi VII.  evrokavSiris wevr saxelmwifoebsa da saqarT
velos Soris eqstradiciis sferoSi TanamSrom
lobis farglebi asocirebis Sesaxeb SeTanxme
bis mixedviT  evropuli Tu qvazievropuli 
sistemis perspeqtiva

Tavi VIII.  daskvna da sarekomendacio winadadebebi

bibliografia

avtoris Sesaxeb



X

OUTLINE CONTENTS

From the Editor

Foreword

Abbreviations

CHAPTER I.  Introduction

CHAPTER II.  European System of Extradition

CHAPTER III.  Quasi-European System of Extradition 

CHAPTER IV.  Conflicting Approaches developed by the ECJ to the 
European and Constitutional Standards of the Right to 
Dignity and the Right to a Fair Trial in the Area of Extra-
dition

CHAPTER V.  Doctrine of Equivalent Protection - Accessory Conven-
tional Standard for Non-execution of the European Ar-
rest Warrant

CHAPTER VI.  Accession of the European Union to the European 
Convention on Human Rights in the Context of Extra-
dition - Improving or Consolidating Human Rights Stan-
dards

CHAPTER VII.  Scope of Cooperation between the EU Member States 
and Georgia under the Association Agreement in the 
Area of Extradition - Prospects for a European or qua-
si-European System

Chapter VIII.  Conclusion and Recommendations

Bibliography

About the Author



XI

s a r C e v i

winasityvaoba  ............................................................. VI
gamoyenebuli Semoklebani  .....................................XXII

Tavi I. 
Sesavali  ...................................................................... 1

Tavi II. 
eqstradiciis evropuli sistema  ............................. 12

1.  eqstradicias daqvemdebarebuli 
 danaSaulebi ................................................... 15

2.  eqstradiciis kompetenciis mqone 
 subieqtebi — eqstradiciis evropuli 
 sistema aris politikuri Tu 
 samarTlebrivi meqanizmi .............................. 19

3.  eqstradiciis akrZalvisa da SezRudvis 
 safuZvlebi ..................................................... 31

3.1.  politikur danaSaulebze eqstradiciis 
akrZalva ......................................................... 33

3.1.1.  politikuri danaSaulebis gansazRvris 
 problema ........................................................ 35

3.1.2.  piris TviTneburi devnisa da dasjis 
 mizani miekuTvneba Tu ara politikuri 
 danaSaulis kategorias? ............................... 48

3.1.3.  piris TviTneburi devnisa da dasjis 



XII

 akrZalva non-refoulement-is principis 
 konteqstSi ..................................................... 51

3.2.  samxedro danaSaulebi .................................. 54

3.3.  danaSaulis Cadenis adgili .......................... 56

3.4.  erTsa da imave danaSaulTan 
 dakavSirebuli samarTalwarmoebani ............ 57

3.5.  moqalaqeTa gadacema ..................................... 58

3.5.1.  moqalaqis gadacemis evropuli reJimebi 
 da koliziuri qarTuli midgoma ................. 59

3.5.2.  moqalaqeobis cnebis gansazRvra ................. 70

3.5.3.  moqalaqeobis droSi gansazRvra ................. 72

3.5.4.  moqalaqis gadacemaze uaris Tqma 
 saxelmwifosTvis warmoSobs Tu ara misi 
 sisxlissamarTlebrivi devnis 
 valdebulebas? .............................................. 73

3.6.  erTi da imave danaSaulze orjer 
gasamarTlebisa da dasjis akrZalva  

 koliziuri midgomebi evropis sabWos 
 farglebSi ...................................................... 75

3.6.1.  Ne bis in idemis principis moqmedebis 
 farglebi adamianis uflebaTa dacvis 
 evropuli konvenciis mixedviT .................... 78

3.6.2.  Ne bis in idemis principis 
 transnacionaluri xasiaTi eqstradiciis 



XIII

 evropul sistemaSi ........................................ 82

3.6.3.  Ne bis in idemis principis qarTuli 
 modeli eqstradiciis sferoSi .................... 87

3.6.3.1. Ne bis in idemis konstituciuri principis 
avtonomiuri standarti erovnuli 

 iurisdiqciis farglebSi .............................. 88

3.6.3.2. Ne bis in idemis principis qarTuli 
 modelis transnacionaluri xasiaTi 

eqstradiciis sferoSi .................................. 90

3.6.4.  Ne bis in idemis principis romeli 
 evropuli standarti unda gamoiyenos 
 saqarTvelom eqstradiciis procesSi? ....... 94

3.7.  xandazmulobis vadis gasvlis gamo 
eqstradiciis akrZalva ................................. 96

3.8.  sikvdiliT dasjis gamo piris gadacemis 
akrZalva ....................................................... 100

3.9.  amnistia ........................................................ 105

3.10.  braldebulis dauswreblad gamotanil 
 sasamarTlo gadawyvetilebebze 
 eqstradiciis SezRudva .............................. 106

3.10.1.  ra igulisxmeba `dacvis minimalur 
 uflebebSi~? ................................................. 110

3.10.2.  ra iTvleba `sakmaris garantiad~? ............. 117

3.10.3.  xelaxali gasamarTlebis vadis aTvlis 



XIV

 savaldebulo wesi ....................................... 118

3.11.  bavSvis eqstradicia _ romeli standartiT 
unda ixelmZRvanelos saxelmwifom? ......... 119

3.12.  adamianis uflebaTa dacvis evropuli 
 konvencia _ eqstradiciis akrZalvis 
 normatiuli instrumenti ........................... 125

4.  Sejameba ........................................................ 132

Tavi III. 
eqstradiciis qvazi-evropuli sistema  .................. 135

1.  eqstradiciis evropuli sistemidan 
 qvazievropul modelamde ......................... 138

1.1.  eqstradiciis sferoSi TanamSromlobis 
fragmentuli periodi (19701994ww) .......... 139

1.2.  eqstradiciis sferoSi TanamSromlobis gaR
rmavebis warumatebeli mcdeloba 

 (19951996ww.) ................................................ 144

1.3.  CarCogadawyvetilebis rogorc 
 eqstradiciis sferoSi TanamSromlobis 
 gamartivebis normatiuli instrumentis 
 Seqmna (1997w) ................................................ 148

1.4.  politikuri konsensusi sisxlis 
 samarTlis saqmeebze miRebuli sasamarTlo 

gadawyvetilebebis ormxrivad aRiarebaze 
(19982000ww) ................................................. 154



XV

1.5.  eqstradiciis qvazievropuli sistemis Cam
oyalibeba _ eqstradiciis procesis 

 depolitizaciis dasawyisi (20012002ww) .. 160

2.  eqstradiciis qvazievropuli sistemis 
 principebi .................................................... 164

2.1.  ormxrivi ndobisa da ormxrivi aRiarebis 
principebi .................................................... 165

2.1.1.  ormxrivi ndobis principi .......................... 167

2.1.2.  ormxrivi aRiarebis principi ..................... 171

2.2.  erovnuli samarTlis CarCo
 gadawyvetilebis Sesabamisad ganmartebis 

principi ....................................................... 176

2.3.  eqstradiciis qvazievropuli samarTlis 
erovnul samarTalze upiratesobis 

 principi ....................................................... 178

3.  eqstradiciis qvazievropuli sistemis 
 zogadi maxasiaTeblebi ............................... 182

3.1.  sityvebis `eqstradicia~ da `piris 
 gadacema~ urTierTmimarTeba ..................... 185

3.2.  eqstradicias daqvemdebarebuli 
 danaSaulebi ................................................. 188

3.3.  dakavvebis evropuli orderis gamomcemi 
 da aRmasrulebeli organo ......................... 200

4.  dakavebis evropuli orderis 



XVI

 Seusruleblobis savaldebulo da 
 arasavaldebulo normatiuli 
 safuZvlebi ................................................... 203

4.1.  Seusruleblobis savaldebulo 
 safuZvlebi ................................................... 205

4.1.1.  amnistia ........................................................ 206

4.1.2.  erTi da imave danaSaulze orjer
 gasamarTlebisa da dasjis akrZalvis 
 transnacionaluri principi ...................... 207

4.1.3.  gadacemas daqvemdebarebuli piris 
 braluunaroba asakis gamo ......................... 211

4.1.4.  dakavebis evropuli orderis 
 Seusrulebloba ZiriTadi uflebebisa 
 da Tavisuflebebis mudmivad da 
 seriozulad darRvevis gamo ..................... 214

4.2.  arasavaldebulo safuZvlebi ..................... 217

4.2.1.  32 kategoriis miRma arsebuli 
 danaSaulebis ormxrivi dasjis 
 moTxovna ...................................................... 219

4.2.2.  erTi da imave danaSaulTan 
 dakavSirebuli samarTalwarmoebani .......... 220

4.2.3.  Ne bis in idemis principi rogorc dakavebis 
 evropuli orderis Seusruleblobis
 arasavaldebulo safuZveli ...................... 221

4.2.4.  xandazmulobis vadis gasvlis gamo



XVII

   eqstradiciis SezRudva ........................... 222

4.2.5.  moqalaqis gadacema .................................. 224

4.2.5.1.  braldebuli moqalaqis gadacema ........... 225

4.2.5.2.  msjavrdebuli moqalaqis gadacema ........ 226

4.2.5.3.  moqalaqis gadacemis valdebulebis 

 Sesabamisoba kavSiris zogierTi wevri 

 saxelmwifos konstituciebTan _ 

 sakonstitucio sasamarTloebis 

 araerTgvarovani midgomebi .................... 228

4.2.5.3.1. germaniis ZiriTadi kanonis 

 supraevropuli interpretacia   ........... 229

4.2.5.3.2.  CexeTis konstituciis evromegobruli 

 interpretacia  ......................................... 235

4.2.5.3.3. kviprosis konstituciis araavTenturi 

 interpretacia  ........................................ 240

4.2.5.3.4. poloneTis konstituciis avtonomiuri 

 interpretacia  ........................................ 243

4.2.5.3.5  Seesabameba Tu ara eqstradiciis

 qvazievropuli sistema saqarTvelos 

 konstitucias moqalaqis gadacemis 

 konteqstSi? ............................................. 251

4.2.5.4.  evrokavSiris moqalaqeobis efeqti 

 mesame saxelmwifos saeqstradicio 

 Txovnebze ................................................. 254



XVIII

4.2.6.  danaSaulis Cadenis adgili..................... 260

4.2.7.  braldebulis dauswreblad gamotanil 
 sasamarTlo gadawyvetilebaze 
 eqstradiciis SezRudva ............................ 260

4.2.7.1.  braldebulis dauswreblad gamotanili 
 sasamarTlo gadawyvetilebis 
 aRsasruleblad gamocemuli dakavebis 
 evropuli orderis Sesrulebis 
 pirobebi ...................................................... 261

4.2.7.2.  braldebulis dauswreblad gamotanili sa
samarTlo gadawyvetilebis aRsrulebis ko
liziuri evropuli saeqstradicio 

 standarti .................................................. 265

4.2.8.  dakavebis evropuli orderis 
 Seusruleblobis specialuri wesi .......... 267

4.2.9.  ZiriTad uflebaTa dacvis mizniT 
 dakavebis evropuli orderis 
 Seusruleblobis efeqtiani normatiuli
 standartis ar arseboba _ eqstradiciis 
 qvazievropuli sistemis 
 RirebulebiTi deficiti .......................... 269

4.3.  adamianis uflebaTa dacvis evropuli 
 konvencia _ dakavebis evropuli orderis 

Seusruleblobis normatiuli 
 safuZveli ................................................... 272

5.  Sejameba ...................................................... 279



XIX

Tavi IV. 
eqstradiciis sferoSi Rirsebis uflebisa da saqmis sa-
marTliani ganxilvis uflebis evropul da konstitu-
ciur standartebTan mimarTebaSi marTlmsajulebis 
evropuli sasamarTlos praqtikiT ganviTarebuli ko-
liziuri midgomebi  ................................................. 282

1.  adamianis uflebaTa evropuli sasamarTlosa 
da marTlmsajulebis evropuli sasamarTlos 
koliziuri midgomebi eqstradiciis procesSi 
Rirsebis uflebis dacvasTan mimarTebaSi ..... 285

1.1. Rirsebis uflebis dacvis konvenciuri 
 standarti .......................................................... 286

1.2. Rirsebis uflebis dacvis evrokavSiris
 standarti .......................................................... 294

2.  koliziuri midgomebi braldebulis 
 dauswreblad gamotanili sasamarTlos 
 gadawyvetilebis gadasinjvis meqanizmTan 

mimarTebaSi ........................................................ 305

2.1. braldebulis dauswreblad gamotanili 
 sasamarTlos gadawyvetilebis gadasinjvis 
 meqanizmis evrokavSiris standarti ................ 307

2.2. braldebulis dauswreblad gamotanili 
 sasamarTlos gadawyvetilebis gadasinjvis
 meqanizmis germanuli standarti .................... 314

3.  Sejameba .............................................................. 322



XX

Tavi V. 
eqvivalenturi dacvis doqtrina - dakavebis evropuli 
orderis Seusruleblobis aqcesoruli konvenciuri 
standarti ................................................................. 325

1.  eqvivalenturi dacvis doqtrinis 
 warmoSoba ........................................................... 328
2.  eqvivalenturi dacvis doqtrinis arsi 
 bosforusis saqmis mixedviT ............................ 332

3.  eqvivalenturi dacvis doqtrinis 
 eqstradiciis qvazievropul sistemaze 

gavrceleba ormxrivi ndobis principis 
 efeqtis SemcirebisTvis ................................... 341

4.  ras gulisxmobs ZiriTad uflebis `aSkarad 
 arasakmarisad~ dacva eqstradiciis 
 qvazievropuli sistemis miznebisTvis? ......... 348

5.  Sejameba .............................................................. 356

Tavi VI. 
adamianis uflebaTa dacvis evropul konvenciaze ev-
rokavSiris mierTeba eqstradiciis konteqstSi - Ziri-
Tad uflebaTa dacvis standartebis gaumjobeseba Tu 
gaerTianeba ............................................................... 358

1.  adamianis uflebaTa dacvis evropul 
 konvenciaze evrokavSiris mierTebis pirveli 

warumatebeli mcdeloba .................................. 362

2.  adamianis uflebaTa dacvis evropul 



XXI

 konvenciaze evrokavSiris mierTebis meore 

warumatebeli mcdeloba  marTlmsajulebis 

 evropuli sasamarTlos SeniSvnebi 

 eqstradiciis qvazievropuli sistemis 

 konteqstSi ......................................................... 364

3.  eqvivalenturi dacvis doqtrinis perspeqtiva 

adamianis uflebaTa dacvis evropul 

 konvenciaze evrokavSiris mierTebis Semdeg ... 378

4.  Sejameba .............................................................. 380

Tavi VII. 

evrokavSiris wevr saxelmwifoebsa da saqarTvelos 

Soris eqstradiciis sferoSi TanamSromlobis far-

glebi asocirebis Sesaxeb SeTanxmebis mixedviT - evro-

puli Tu qvazi-evropuli sistemis perspeqtiva ..... 383

Tavi VIII. 

daskvna da sarekomendacio winadadebebi ................ 386

bibliografia ........................................................... 408

avtoris Sesaxeb ....................................................... 443



XXII

gamoyenebuli Semoklebani
qarTul enaze:

a.S.  ase Semdeg

adamianis uflebaTa 
dacvis evropuli 

konvencia

 adamianis uflebaTa da Zir
iTad TavisuflebaTa dacvis 
evropuli konvencia

gaero  gaerTianebuli erebis orga
nizacia

gv.  gverdi

dawv.  dawvrilebiT

e.i.  ese igi

e.w.  egreT wodebuli

evroiusti  iusticiis sferoSi TanamS
romlobis evropuli erTeu
li

evrokavSiri, kavSiri  evropis kavSiri

evrokavSiris sabWo, 
sabWo

 evropis kavSiris sabWo

evrokavSiris 
funqcionirebis Sesaxeb 

xelSekruleba

 evropis kavSiris funqcio
ni rebis Sesaxeb xelSek ru
leba

evrokavSiris Sesaxeb 
xelSekruleba

 evropis kavSiris Sesaxeb xe
lSekruleba



XXIII

interpoli  saerTaSoriso kriminaluri 
policiis organizacia

ix.  ixileT

mag.  magaliTad

red.  redaqtori

Sead.  SeadareT

ZiriTad uflebaTa 
qartia

 evropis kavSiris ZiriTad 
uflebaTa qartia



XXIV

inglisur enaze:

Am. J. Int’l L. - American Journal of International 
Law

AM. U. J. INT’L L. & 
POL’Y

- American University International Law 
Review

AP - Additional Protocol

Cal. W. Int’l L.J. - California Western International Law 
Journal

Cambridge Y.B. Eur. 
Legal Stud. 

- Cambridge Yearbook of European Le-
gal Studies

CCPR - Covenant on Civil and Political Rights

CDPC - European Committee on Crime Prob-
lems

CFREU - Charter of Fundamental Rights of the 
European Union

CJEU - Court of Justice of the European Union

CJSS - Caucasus Journal of Social Sciences

CML Rev. - Common Market Law Review

CoE - Council of Europe

Council - Council of the European Union

CRC - Committee on the Rights of the Chil-
dren

CYELP - Croatian Yearbook of European Law & 
Policy

Denning L.J. - Denning Law Journal

Dick. J. Int’l L. - Dickinson Journal of International Law



XXV

Duq. L. Rev. - Duquesne Law Review

EAW - European Arrest Warrant

EC - European Community

ECL - European Current Law

Ed. - Editor

EEC - European Economic Community

EILR - Emory International Law Review

ELJ - European Law Journal

EP - European Papers

ESJ - European Scientific Journal

EU - European Union

EUCONST - European Constitutional Law Review

EUR. CRIM. L. REV. - European Criminal Law Review

Eur. J. Crime Crim. L. & 
Crim. Just.

- European Journal of Crime, Criminal 
Law and Criminal Justice

Eur. J.L. Reform - European Journal of Law Reform

EUR. L.J. - European Law Journal: Review of Eu-
ropean Law in Context

European Court of 
Justice

- ECJ

German L.J. - German Law Journal

Heidelberg J. Of Int’l L. - Heidelberg Journal of International 
Law



XXVI

HRC - Human Rights Committee

ICLR - International and Comparative Law 
Review

Ind. L.J. - Indiana Law Journal

Int’l & Comp. L.Q. - International and Comparative Law 
Quarterly

Int’l Crim. Just. - Journal of International Criminal Jus-
tice

Int’l Crim. L. Rev. - International Criminal Law Review

Int’l J. Const. L. - International Journal of Constitutional 
Law

IRPL - International Review of Penal Law

IS - Internal Security

Italian Y.B. Int’l L. - Italian Yearbook of International Law

JECL - Journal of European Criminal Law

JEI - Journal of European Integration

Law Annals Titu Maio-
rescu U.

- Law Annals from Titu Maiorescu Uni-
versity

Law Ukr.: Legal J. - Law of Ukraine: Legal Journal

LJIL - Leiden Journal of International Law

LQ - The Lawyer Quarterly

LR - Law Review

Merkourios-Utrecht J. 
Int‘l & Eur. L.

- Merkourios: Utrecht Journal of Inter-
national and European Law



XXVII

MJECL - Maastricht Journal of European and 
Comparative Law

Mod. L. Rev. - Modern Law Review

NEW J. EUR. CRIM. L. - New Journal of European Criminal Law

Nordic J. Int’l L. - Nordic journal of International Law

Nova L. Rev. - Nora Law Review

p. - page

PC-OC - Committee of Experts on the Opera-
tion of European Conventions in the 
Penal Field

PF - Perspectives on Federalism

pp. - pages

Rev. Eur. Adm. L. - Review of European Administrative 
Law

Syracuse J. Int’l L. & 
Com.

- Syracuse Journal of International Law 
and Commerce

TEU - Treaty on the European Union

TFEU - Treaty on the functioning of the Euro-
pean Union

UN - United Nations

UNHCR - UN High Commissioner for Refugees

Utrecht L. Rev. - Utrecht Law Review

VA. J. INT’L L. - Virginia Journal of International Law

VIENNA ONLINE J. ON 
INT’L CONST. L.

- Vienna Online Journal on International 
Constitutional Law



XXVIII

vol. - volume

Yale J. World Pub. Ord. - Yale Journal of World Public Order

germanul enaze:

BverfG - Bundesverfassungsgericht
ZIS - Zeitschrift für Internationale Stra-

frechtsdogmatik



1

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

`xalxi an mefe ar aris absoluturad val-

debuli damnaSave sxvas gadasces, magram maT 

is unda dasajon an gadascen.~

hugo grociusi

Tavi I. 

Sesavali

eqstradicia oqsidenturi civilizaciis produqtia. 
am sferoSi saerTaSoriso TanamSromloba evropaSi 
sxvadasxva samarTlebrivi meqanizmebis farglebSi xor
ci eldeba. eqstradiciis mimarTulebiT ar arsebobs 
koleqtiuri tipis evropuli instrumenti, romelic 
sa   xel mwifoebisaTvis gansazRvravda eqstradiciis sa
erTo meqanizmebs, procedurebs, wesebs da eqs tra di
cias da q vemdebarebuli piris uflebaTa dacvis mini
malur stan dartebs. 

eqstradiciis gansxvavebuli evropuli sistemebis fun
qcionirebasa da ganviTarebas samarTlebrivi, po li
tikuri da ekonomikuri faqtorebi ganapirobe ben. am 
faqtorebis saerTo elementia ndoba, romelic ev  ro
pul saxelmwifoebs Soris erTmaneTis samarTleb rivi 
da politikuri kulturis, RirebulebaTa sis te  m is, 
marTlmsajulebis, ZiriTadi uflebebis dacvis stan
dartebis mimarT sxvadasxva xarisxiT arsebobs.

1
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evropaSi eqstradiciis sxvadasxva sistemebis arsebo
bas swored saxelmwifoebs Soris arasakmarisi ndoba 
udevs safuZvlad. aqedan gamomdinare, evropaSi Cam
oyalibda da ganviTarda eqstradiciis ori normatiuli 
modeli: eqstradiciis evropuli sistema, romelSic 
eqs tradicia xorcieldeba evropis sabWos egidiT miRe
buli samarTlebrivi instrumentebiT — eqstradici is 
Sesaxeb evropuli konvenciiTa da misi damatebiTi pro
tokolebiT; eqstradiciis qvazievropuli reJimi, 
romelic Camoyalibda 2002 wels da funqcionirebs 
mxolod evrokavSiris farglebSi. am sistemebidan ndo
b aze dafuZnebuli TanamSromloba eqstradiciis qva
zievropul meqanizmSi xorcieldeba.1 mis farglebSi 
erTi mxriv, piris gadacemis procesi mimdinareobs 
da  kavebis evropuli orderis safuZvelze, gamartivebu
li procedurebiT,2 SezRudul vadebSi,3 Semcirebulia 
eqstradiciis SemzRudavi da gamomricxavi safuZvle
bi, maT Soris eqstradicias daqvemdebarebuli piris 
uflebaTa dacvis standartebi, meore mxriv, piris 
gadacemis Taobaze gadawyvetilebas iRebs mxolod 
marTlmsajulebis ganmaxorcielebeli organo.4 eqs

1 Sarmiento, D.: European Union: The European Arrest Warrant and the 
quest for Constitutional Coherence, Int’l J. Const. L., vol. 6, 2008, p. 172.

2 Spinellis, D.: Extradition — Recent Developments in European Criminal Law, 
Eur. J.L. Reform, 2006, p. 227.

3 Niemesch, M.: Aspects of CJEU case law regarding the European Arrest 
Warrant (EAW), Law Annals Titu Maiorescu U., 2015, pp. 178-179.

4 Vennemann, N.: The European Arrest Warrant and Its Human Rights Im-
plications, Heidelberg J. Of Int’l L., 2003, p. 104.
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tradiciis qvazievropul reJimSi evropuli mode
lisgan gansxvavebiT, piris gadacemisas politikuri 
xelisufleba asrulebs mxolod teqnikur da adminis
traciul funqciebs.5

evrokavSiris samarTals eqstradiciis sferoSic axa
sia Tebs avtonomiuroba, moqmedebis erTgvarovneba, 
efeqti anoba da sxva samarTlebrivi wesrigis mimarT 
primati.6 kavSiris samarTlebrivi sistemis am Tvisebe
bidan gamomdinare, miuxedavad imisa, rom eqstradici
is qva zievro puli meqanizmi mTavrobaTaSorisi Ta
na  mSromlo b is Sedegad Camoyalibda, igi viTardeba 
ka v   Siris supranaci onaluri Zalauflebis zegavleniT. 
eqs  t radiciis qvazi  evropuli instrumentis fargleb
Si pi ris gadace mis procedurebis gamartivebam da sis
temati zaciam, masze kavSiris samarTlis zeerovnulo
bis elemente bis gavrcelebam, Tavis mxriv gavlena 
iqo nia eqst radi ciis sferoSi arsebuli uflebebis 
dac vis stan dar tebze.7

eqstradiciis qvazievropuli meqanizmi dafuZnebulia 

5 Pieter, A.: The European Arrest Warrant system: Recent developments in 
the case law of the Court of Justice, MJECL, vol. 24(6), 2017, p. 886; Colson, 
R.: Domesticating the European Arrest Warrant: European Criminal Law 
between Fragmentation and Acculturation naSromi: Colson, R., Field, S.: 
(eds.) EU Criminal Justice and the Challenges of Diversity: Legal Cultures in 
the Area of Freedom, Security and Justice, Cambridge, 2016, pp. 201-202.

6 marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 Te
bervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal [C-
399/11].

4
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kavSiris wevr saxelmwifoebs Soris ormxrivi ndobisa 
da ormxrivi aRiarebis principebze, romlebic maT akis
reben dakavebis evropuli orderis avtomaturad, mis 
gamomcem saxelmwifoSi uflebaTa dacvis standartebis 
Semowmebis gareSe Sesrulebis valdebuleba8s. am prin
cipebis gamo eqstradiciis qvazievropul sistemaSi 
gadacemas daqvemdebarebuli piris uflebebis dacvis 
normatiuli standartebi imgvarad Semcirda, rom praq
tikulobisa da efeqtianobis problema Seeqmna.

uflebaTa dacvis normatiuli standartis Semcirebis 
paralelurad, marTlmsajulebis evropuli sasa marTlo, 
sakuTari precedentuli samarTliT qmnis uf lebebis 
dacvis modalobebs, romelTa standarti uf ro dabalia, 
vidre eqstradiciis sferoSi adamianis uf lebaTa dacvis 
evropuli konvenciiT, adamianis uflebaTa evropuli sa
samarTlos precedentuli samarTliTa da eqstradiciis 
evropuli sistemiTaa gaTvaliswinebuli. garda amisa, 
igi dakavebis evropuli orderis aRsrulebis sakiTxis 
ganxilvisas erovnul sasamarTloebs mouwodebs mxo
lod evrokavSiris doneze arsebuli uflebis dac vis 
standartis gamoyenebisken da krZalavs masze maRa li 
erovnuli (maT Soris konstituciuri) da evropuli 
stan  dartebis gamoyenebas.9

evrokavSirSi eqstradiciis damoukidebeli meqanizmis 

8 Sliedregt, V.: The European Arrest Warrant: between Trust, Democracy, 
and the Rule of Law, EUCONST, 2007, p. 248.

9 Torres P.A.: The federalizing force of the EU Charter of Fundamental Rights, 
Int’l J. Const. L., vol. 15 (4), 2017, p. 1089.

6
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Camoyalibebam gaaumjobesa eqstradiciis procesi, 
Tumca rogorc tendencia metyvelebs, safrTxe Seuqm
na eqstradiciis sferoSi ZiriTad uflebaTa dacvis 
rogorc evropuli standartebis erTianobasa da efeq
tianobas, aseve kavSiris wevr saxelmwifoTa konsti
tuciuri garantiebis praqtikulobas. eqstradiciis 
qvazievropuli sistema aris erTerTi faqtori, ro
melmac kidev ufro gaaRrmava adamianis uflebaTa ev
ropuli sasamarTlos, marTlmsajulebis evropuli 
sa samarTlosa da wevr saxelmwifoTa sasamarTloebis 
ko liziuri praqtika. igi garkveuli TvalsazrisiT aris 
2014 wels evrokavSiris adamianis uflebaTa dacvis ev
ropul konvenciaze mierTebis meore warumatebeli mc
delobis erTerTi mizezic.

winamdebare naSromis mizania Seafasos eqstradiciis 
qvazievropuli sistemis dafuZnebam ra gavlena iqonia 
evropaSi eqstradiciis sferoSi adamianis uflebaTa 
dacvis standartebze, eqstradiciis mimarTulebiT ev
ropuli integraciis doneze TanamSromlobis gaRrmave
ba ganxorcielda Tu ara adamianis uflebebis da cvis 
xarisxis Semcirebis xarjze. naSromi miznad is axavs 
eqstradiciis sferoSi evropis sabWosa da evrokavSi ris 
farglebSi moqmedi adamianis uflebaTa dacvis stan
dartebis Seswavlasa da im koliziuri SemTxvevebis 
iden tificirebas, romlebic arsebobs rogorc norma
tiul ganzomilebaSi, aseve Rirsebis uflebasTan da 
saq mis samarTliani ganxilvis uflebasTan mimar TebaSi 
marTlmsajulebis evropuli sasamarTlos, adamianis 
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uflebaTa evropuli sasamarTlosa da germa niis fed
eraluri sakonstitucio sasamarTlos precedentul 
samarTalSi. Tavis mxriv, naSromSi dagegmili kvleva 
mniSvnelovania qarTul iuridiul mecnierebaSi eq s
tradiciis samarTlis ganviTarebisTvis. saqarTve  lo 
rogorc evropis sabWos wevri saxelmwifo sxva wevr 
qve ynebTan eqstradiciis sferoSi TanamSromlobs eqs
tradiciis Sesaxeb evropuli konvenciiTa da misi 
calkeuli damatebiTi oqmebis farglebSi adamianis 
uflebaTa dacvis evropuli konvenciiT dadgenili 
stan dartebis Sesabamisad. amavdroulad, saqarTvelos 
sagareo politikis erTerTi ZiriTadi strategiuli 
mimarTuleba evrokavSirSi gawevrianebaa, rac Tavis mx
riv gulisxmobs eqstradiciis qvazievropul sistemaSi 
saqarTvelos integraciasac. aqedan gamomdinare, kv
levis Sedegad miRebuli daskvnebi gamosadegi iqneba 
ara mxolod eqstradiciis sferoSi qarTuli iuridi
uli mecnierebis ganviTarebisTvis, aramed aseve saqa
rTvelos evropuli integraciis procesisTvis. naSromi 
Seqmnis SesaZleblobas, rom Sefasdes da gaanalizdes 
eqstradiciis qvazievropul sistemasa da qarTul 
samarTals, maT Soris adamianis uflebaTa standar
tebis dacvis mimarTulebiT arsebuli gansxvavebebi da 
daigegmos qarTuli eqstradiciis samarTlis eqstradi
ciis qvazievropuli reJimis Sesabamisad gardaqmnis, 
adaptaciis procesi.

dasaxuli amocanebidan gamomdinare, kvlevis erTi Zi
riTadi mimarTuleba ukavSirdeba erTi mxriv, eqstra

9
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di ciis evropul meqanizmSi eqstradiciis dacvis ga
rantiebis analizs, romlebsac erTobliobaSi qmnian 
eqstradiciis Sesaxeb evropuli konvencia, misi da ma
tebiTi oqmebi da adamianis uflebaTa dacvis evropuli 
konvencia, meore mxriv, dakavebis evropuli or deris 
Seusruleblobis normatiuli safuZvlebis Seswavlas. 
kvlevis meore ZiriTadi ganzomileba eqstradiciis 
sferoSi sasamarT loebis praqtikis analizia. am miz
nisTvis adamianis uf lebaTa evropuli sasamarTlo 
da marTlmsajulebis evropuli sasamarTlo SeirCa, 
radgan maT gaaCniaT adamianis uflebaTa dacvis evro
puli kon venciisa da evrokavSiris samarTlis avTentu
ri interpretaciis kompetencia.10 evropis sabWosa da 
evrokavSiris doneze dasaxelebuli ori sasamarTlos 
garda sxva saerTaSoriso Tu nacionalur instituts ar 
aqvs adamianis uflebaTa dacvis standartebze saboloo 
si tyvis Tqmis Zalaufleba. germaniis federaciuli sa
konstitucio sasamarTlo kavSiris wevri saxelmwifoe
bis sasamarTloebSi erTaderTia, romelic mudmivad 
cdilobs konstituciaze evrokavSiris samarTlis ze
gavlenis Sesustebas, maT Soris eqstradiciis sfe roSi. 
xsenebuli sasamarTloebis praqtikaSi SesaZlebe lia 
koliziuri midgomebi sxvadasxva ZiriTad uflebebTan 
mimarTebaSic arsebobdes, Tumca, kvlevis miznebiTvis 
Rirsebis ufleba da saqmis samarTliani ganxilvis uf

10 Martinico, G., Pollicino, O.: The Interaction between Europe’s Legal Sys-
tems, Massachusetts, 2012, p. 146.
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leba gamorCeulia eqstradiciis sferoSi maTi re le
vanturobiT.

kvlevis miznebis realizaciisTvis ZiriTadad gamoye
nebulia kvlevis formalurlogikuri, normatiul 
dogmaturi, analitikuri da SedarebiTsamarTlebrivi 
meTodebi.

naSromi Sedgeba rva Tavisgan. misi pirveli Tavi Tav
isTavad Sesavalia, romelSic warmoCenilia Temis aqtu
aloba, kvlevis miznebi, meTodologiuri aparati da 
mosalodneli Sedegebi.

meore TavSi gaanalizebulia eqstradiciis evropuli 
sistemis ZiriTadi maxasiaTeblebi — eqstradicias daqve
mdebarebuli danaSaulebi, eqstradiciis kompetenciis 
mqone organoebi, eqstradiciisgan dacvis evropuli 
garantiebi. gamomdinare iqidan, rom saqarTvelo sxva 
evropul saxelmwifoebTan eqstradiciis evropuli 
meqanizmis farglebSi TanamSromlobs, meore Tavis Ti
Toeul komponentTan mimarTebaSi eqstradiciis qarTu
li modelis Taviseburebebic aris ganxiluli. naSromis 
am nawilSi warmoCenilia eqstradiciisgan dacvis garan
tiebis koliziuri evropuli da erovnuli midgomebi, 
romlebic eqstradiciis evropul sistemaSic arsebobs.

mesame Tavi eqstradiciis qvazievropul sistemas, misi 
Tvisebebis analizs eZRvneba. masSi ganxilulia ZiriT
adi principebi, romlebsac eqstradiciis es meqanizmi 
efuZneba. naSromis mocemul nawilSi msjeloba xor

10
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cieldeba eqstradicias daqvemdebarebul danaSauleb
ze, dakavebis evropuli orderis gamomcem da aRmas
rulebel organoebze, misi Seusruleblobis norma tiul 
safuZvlebze. mesame TavSi naTlad aris warmoCenili is 
mizezebi, romlebic erTi mxriv, proceduruli Tval
sazrisiT eqstradiciis qvazievropul sistemas evro
pul modelze efeqtians xdis, meore mxriv, eqstradici
is qvazievropul meqanizmSi ganapirobebs adamianis 
uflebebis eqsradiciis evropul instrumentTan Se
darebiT ufro dabali standartiT dacvas.

naSromis meoTxe TavSi warmoCenilia marTlmsajule  bis 
evropuli sasamarTlos mcdeloba evropuli in
tegraciis miznebisTvis ganaxorcielos eqstradiciis 
sferoSi ZiriTadi uflebebiT daculi sferoebis re
definireba, Tundac konstituciuri da evropuli stan
dartebis Semcirebis xarjze. am TavSi sasamarTloebis 
precedentuli samarTali ori ZiriTadi uflebis priz
maSia ganxiluli. kerZod, gaanalizebulia: 1. adamianis 
uflebaTa evropuli sasamarTlosa da marTlmsaju
lebis evropuli sasamarTlos koliziuri midgomebi 
eqs tradiciis sferoSi Rirsebis uflebis dacvis meqa
nizmebTan mimarTebiT; 2. germaniis federaluri sakon
stitucio sasamarTlosa da marTlmsajulebis ev
ropuli sasamarTlos winaaRmdegobrivi midgomebi in 
absentia samarTalwarmoebis standartebTan dakavSire
biT.

eqstradiciis sferoSi adamianis uflebaTa evropu li 
sasamarTlosa da marTlmsajulebis evropuli sa

14
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samarTlos koliziuri precedentuli samarTlis ana
lizis Semdeg, logikuria, rom ganxilul iqnes ada mianis 
uflebaTa dacvis evropuli konvenciisa da ev r o
kavSiris samarTlis Tanafardobis, urTierTzemoq
medebis sakiTxi. mexuTe Tavi swored im koncefcias exe
ba, romelic cdilobs uzrunvelyos adamianis uf lebaTa 
dacvis evropuli konvenciisa da kavSiris sa marTlis 
harmoniuli Tanaarseboba. naSromis mocemul nawilSi 
msjeloba xorcieldeba eqvivalenturi dacvis doqtri
naze, mis warmoSobaze, ganviTarebaze, moqmedebis far
glebsa da eqstradiciis qvazievropul sistemaze 
gavrcelebaze. am sakiTxebis ganxilvis Sedegad Se
moTavazebulia adamianis uflebaTa dacvis evropuli 
konvenciis safuZvelze dakavebis evropuli orderis 
Seusruleblobis avtoriseuli mosazreba.

eqvivalenturi dacvis doqtrinis, rogorc adamianis 
uflebaTa dacvis evropuli konvenciis winaSe eqstra
diciis qvazievropuli sistemis instrumentaluri imu
nitetis analizis Semdeg, aseve logikuria evropul 
konvenciaze evrokavSiris mierTebis sakiTxis eqst ra
diciis qvazievropuli modelis konteqstSi ganxil va. 
Sesabamisad, meeqvse TavSi pasuxgacemulia kiTxvebi: ada
mianis uflebaTa dacvis evropul konvenciaze evroka
vSiris mierTeba warmoadgens Tu ara iseT meqanizms, 
romliTac eqstradiciis sferoSi evrokavSiris samar
Talsa da evropul konvencias, marTlmsajulebis ev
ropul sasamarTlosa da adamianis uflebaTa evropul 
sasamarTlos praqtikas Soris koliziisas upiratesoba 

16
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mieniWeba adamianis uflebaTa dacvis evropul konven
cias? adamianis uflebaTa dacvis evropul konvencia
ze evrokavSiris mierTeba gamoiwvevs eqst radiciis 
qvazievropul sistemaze konvenciis standartebis erT
mniSvnelovnad gavrcelebas, Tu piriqiT, moxdeba eqs
tradiciis sferoSi arsebuli uflebaTa dacvis stan
dartebis unifikacia da evrokavSiris standarti 
STan Tqavs konvenciis standarts?

meSvide TavSi Sefasebulia evrokavSiris wevr saxel
mwifoebsa da saqarTvelos Soris eqstradiciis sfero
Si asocirebis Sesaxeb SeTanxmebiT dadgenili TanamS
romlobis farglebi.

naSromis merve Tavi eTmoba kvlevis Sedegebis Seja
mebas, daskvniTi mosazrebebis Camoyalibebas, mignebe
bisa da sarekomendacio winadadebebis warmodgenas.

17
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Tavi II. 

eqstradiciis evropuli sistema

eqstradiciis evropuli sistema piris gadacemis nor
matiuli instrumentebis erTobliobaa, romelic ev
ropis sabWos wevr saxelmwifoebs Soris moqmedebs. 
eqstradiciis sferoSi igi aerTianebs ara mxolod 
mravalmxriv saerTaSoriso xelSekrulebebs, aseve 
erovnul kanonmdeblobasa da praqtikas. eqstradi ciis 
evropuli samarTlis ZiriTadi wyaroebia eqstradici
is Sesaxeb evropuli konvencia da misi damatebiTi 
protokolebi, romliTac dadgenilia piris gadacemis 
saerTo evropuli wesebi da procedurebi, saxelmZR
vanelo normaprincipebi. maT eqstradiciis naciona
luri samarTlebrivi sistemebis mimarT gaaCniaT dam
fuZnebluri xasiaTi, makoordinirebeli efeqti da 
supranormatiuli statusi. evropis sivrceSi isini 
erTaderTi mravalmxrivi saerTaSoriso aqtebia, rom
lebic eqstradiciis erovnul sistemebs Soris mate
rialur kavSirs ayalibebs.

evropis sabWos farglebSi diskusiebi eqstradiciis 
pro cedurebis mowesrigebis formasTan dakavSire biT 
1950iani wlebis pirvel naxevarSi daiwyo. am proc esis 
inspiraciis wyaro iyo eqstradiciis Sesaxeb skandi
naviuri SeTanxmeba.11 evropis sabWos wevr saxelmwifo

11 Rusu, I., Rusu, M.B.: The European Arrest Warrant, Romanian and European 
Legislation, Doctrine and Jurisprudence, 2013, p. 32.
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ebSi eqstradiciis procedurebis daregulirebis for
masTan mimarTebaSi arsebobda ori pozicia.12 zogierTi 
saxelmwifo miiCnevda, rom qveynebs Soris piris gad
acema unda ganxorcielebuliyo ormxrivi saerTaSo
riso xelSekrulebis safuZvelze, radgan mxolod aseT 
SemTxvevaSi iqneboda SesaZlebeli geografiuli, poli
tikuri da samarTlebrivi interesebis srulad gaT
valiswineba.13 calkeuli saxelmwifoebi Tvlidnen, rom 
eqstradiciis erTiani minimaluri standartebis dad
genisTvis aucilebeli iyo mra valmxrivi saerTaSo ri
so xelSekruleba, rac SemdgomSi ar gamoricxavda sa
xelmwifoTa ormxriv saxel Sekrulebo TanamSromlobas 
am mimarTulebiT.14 sabo lood, eqstradiciis for mis 
SerCevasTan da kav Sire biT evropis sabWos ministrTa 
komitetma mii Ro racionaluri gadawyvetileba mra
valmxrivi saerTaSoriso xelSekrulebis SemuSavebisa 
da xelmoweris sasargeblod. eqstradiciis saerTo 
evropuli meqanizmis miRebiT erTi mxriv, nawilobriv 
Seivso samarTlebrivi sicariele, romelic am sfero
Si mudmivad arsebobda. meore mxriv, evropuli saxel
mwifoebisTvis gaCnda TanamSromlobis sivrce, roml
iTac safuZveli Caeyara nacionaluri samarTlebrivi 
sistemebis daaxloebas.

12 CDPC, PC-OC, European Convention on Extradition Explanatory Notes, 
Strasbourg, 1998, p. 12.

13 iqve. p. 14.
14 iqve.
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eqstradiciis evropuli sistema materialuri gagebiT 
Sedgeba rogorc evropis sabWos doneze, agreTve mis 
wevr saxelmwifoTa samarTalSi sisxlis samarTlis 
saqmeebze TanamSromlobis sferoSi arsebuli yvela 
im saerTaSoriso da nacionaluri normisgan, rome
lic mTlianad Tu nawilobriv, pirdapir an iribad 
piris gadacemas ukavSirdeba. formaluri gagebiT, 
eqstradiciis evropul sistemas qmnis eqstradiciis 
Sesaxeb evropuli konvenciisa da misi damatebiTi oqme
bis erToblioba, radgan am instrumentebs gaaCniaT 
saerTo mizani _ saerTaSoriso rangSi daareguliron 
eqstradiciis procedura, xolo maT normebs speci
a luri xasiaTi _ daadginon piris gadacemis Taoba
ze gadawyvetilebis miRebis saerTaSoriso wesebi da 
procedurebi.

kvlevis ZiriTadi orientaciis veqtoridan gamomdin
are, romlis mizani mxolod eqstradiciis sferoSi 
(da ara zogadad sisxlis samarTlis saqmeebze TanamS
romlobis mimarTulebiT) evropis sabWosa da evro
kavSiris farglebSi arsebuli adamianis uflebaTa 
dacvis standartebis Seswavlaa, rac gulisxmobs er
Ti mxriv, calke aRebul TiToeul sistemaSi uflebebis 
dacvis xarisxis kvlevas, meore mxriv, maT Soris ko
liziuri midgomebis mignebasa da identificirebas, 
eqstradiciis evropul sistemaSi moiazrebs mis for
malur gagebas, e.i. eqstradiciis Sesaxeb evropuli 
konvenciisa da misi damatebiTi oqmebis erTobliobas.

21
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winamdebare TavSi ganxilulia eqstradiciis evropu
li sistemis ZiriTadi maxasiaTeblebi, romlebic eqs
tradiciis Taobaze gadawyvetilebis miRebis proces
Si konvenciur uflebebs an garantiebs pirdapiri Tu 
arapirdapiri formiT ukavSirdeba. eqstradiciis ev
ropuli reJimis es elementebia eqstradicias daqve
mdebarebuli danaSaulebi, eqstradiciis kompetenci
is mqone organoebi da eqstradiciis akrZalvisa da 
Semaferxebeli safuZvlebi.

eqstradicias daqvemdebarebuli danaSaulebisa da 
piris gadacemis akrZalvisa da Semaferxebeli gare
moebebis analizi aucilebelia iqidan gamomdinare, 
rom isini rogorc erTobliobaSi, aseve damoukideb
lad ayalibeben eqstradiciisgan dacvis garantias. 
eqstradiciis kompetenciis mqone institutebis kon
teqstSi nacionaluri reJimebis mimoxilva iZleva 
aseTi konvenciuri garantiebis erovnul doneze re
alizaciis efeqtianobis Sefasebis SesaZlebelobas.

1.  eqstradicias daqvemdebarebuli danaSaulebi

sisxlis samarTlis kanonmdeblobiT gaTvaliswinebu
li nebismieri danaSaulis CadenisTvis braldebuli 
an msjavrdebuli piri sxva saxelmwifosTvis gadace
mas ar eqvemdebareba. eqstradicia xorcieldeba im 

23
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SemTxvevaSi Tu Cadenili qmedeba eqstradiciis Txovnis 
mimReb saxelmwifoSic danaSaulad iTvleba da misi 
CadenisTvis gaTvaliswinebuli sasjelis saxe da xan
grZlivoba eqstradiciis Txovnis mimReb da gamcem 
saxelmwifoebSi Seesabameba eqstradiciis Sesaxeb ev
ropuli konvenciiT an/da erovnuli kanonmdeblobiT 
dadgenil minimalur standarts (ormxrivi dasjis 
principi15). aRsaniSnavia, rom ormxrivi dasjis prin
cipi ar vrceldeba mxolod eqstradiciis mimar
TulebiT kooperaciaze, igi gamoiyeneba sisxlis sa
marTlis sferoSi TanamSromlobis sxva formebTan 
mi marTebaSic.16

zogierTi mecnieri cdilobs ormxrivi dasjis moTx
ovnis kategorizacias Semdeg tipebad: abstraqtuli 

15 iuridiuli literaturaSi ormxriv dasjasTan mimarTeba
Si agreTve gamoiyeneba Semdegi terminebi: ormxrivi penal
izacia, ormxrivi pasuxismgebloba, dualuri inkriminacia, 
dualuri dasjis moTxovna, danaSaulebis dualurobis moTx
ovna, ormxrivi braleuloba, danaSaulis eqvivalenturoba. 
magaliTad, ix.: Plachta, M.: The Role of Double Criminality in Interna-
tional Cooperation in Penal Matters, naSromSi: Jareborg, N.: (ed.) Dou-
ble Criminality: Studies in International Criminal Law, Uppsala, 1989, pp. 
84-134; Williams, S.A.: The Double Criminality Rule and Extradition: A 
Comparative Analysis, Nova L. Rev., 1991, pp. 581-623.

16 magaliTad, qmedebis ormxrivi dasjis arseboba aucilebe
lia, rodesac xorcieldeba: 1. ormxrivi samarTlebrivi dax
mareba; 2. winasasamarTlo sxdomisTvis piris gadacema; 3. 
pi ris eqstradicia an gadacema; 4. sisxlis samarTlis saqm is ma
salebis gacvla; 5. mowmeTa gadayvana da dacva; 6. sasa marTlo 
gadawyvetilebis aRiareba da aRsruleba da sxva. vrclad ix.: 
Vermeulen, G., De Bondt, W., Ryckman, C.: (eds.) Rethinking International 
Cooperation in Criminal Matters in the EU, 2012, p. 110.
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(in abstracto) ormxrivi dasjis moTxovna da konkretuli 
(in concreto) ormxrivi dasjis moTxovna.17 abstraqtuli 
ormxrivi dasjis moTxovnisTvis sakmarisia Cadenili 
qmedeba iyos eqstradiciis moTxovnis warmdgen da 
mimReb saxelmwifoebSi dasjadi, maSin, rodesac konk
retuli ormxrivi dasjis moTxovnis kriteriumis sa
fuZvelze Sefasebas eqvemdebareba Cadenili qmedebis 
ara mxolod orive saxelmwifoSi dasjadoba, aramed 
aseTi qmedebis CadenisTvis dadgenili sasjelis zo
mac.18

eqstradiciis evropuli sistema ganasxvavebs ormx
rivi dasjis moTxovnis or saxes, romelTagan pirveli 
ukavSirdeba eqstradicias daqvemdebarebuli danaSau
lebis gansazRvras (eqstradicias daqvemdebarebuli 
danaSaulebi), xolo meore _ piris mimarT gamotanili 
gamamtyunebeli ganaCeniT gaTvaliswinebul sasjels 
(eqstradicias daqvemdebarebuli pirebi).19

17 iuridiul literaturaSi zogierT SemTxvevaSi konkretuli 
ormxrivi dasjis moTxovna agreTve cnobilia kvalificiuri 
ormxrivi dasjis moTxovnis saxelwodebiT. Vermeulen, G., De 
Bondt, W., Ryckman, C.: (eds.) Rethinking International Cooperation in 
Criminal Matters in the EU, Portland, 2012, p. 108. Deen-Racsmany, Z., 
Blekxtoon, R.: Decline of the Nationality Exception in European Extradition 
— The Impact of the Regulation of (Non-)Surrender of Nationals and Dual 
Criminality under the European Arrest Warrant, Eur. J. Crime Crim. L. & 
Crim. Just., 2005, p. 322; Spinellis, D.: Extradition — Recent Developments 
in European Criminal Law, Eur. J.L. Reform, 2006, p. 234.

18 Spinellis, D.: Extradition — Recent Developments in European Criminal Law, 
Eur. J.L. Reform, 2006, p. 234.

19 Explanatory Report on the European Convention on Extradition, Paris, 
1957, p. 5.
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eqstradiciis Sesaxeb evropuli konvenciiT eqstradi
ciis Txovnis gamgzavn saxelmwifos braldebuli ga
daecema Tu misi da eqstradiciis Txovnis mimRebi 
sa xelmwifos kanonmdeblobiT, Txovnas daqvemdebare
buli danaSaulis CadenisTvis dadgenilia Tavisuf
lebis aRkveTa sul mcire erTi wliT mainc an ufro 
mkacri sasjeli.20 msjavrdebulis eqstradicia ganx
orcieldeba, rodesac eqstradiciis Txovnis mimReb 
sa xelmwifoSi qmedeba dasjadia da Txovnis gamgzavn 
saxelmwifoSi gamotanili ganaCeniT mas miesjeba pa
timroba sul mcire 4 Tvis vadiT an mis winaaRmdeg 
ga  cemuli iqneba dakavebis orderi, romliTac mis mim
arT dadgenili iqneba agreTve sul mcire 4 Tvia ni 
patimroba.21

garda amisa, eqstradiciis Sesaxeb evropuli konvencia 
msjavrdebulis gadacemasTan dakavSirebiT iTvalis
winebs e.w. aqcesorul eqstradicias. Tu msjavrdebu
lis eqstradiciis Txovna moicavs ramdenime sxvadasx
va danaSauls, romlebic dasjadia rogorc Txovnis 
gamgzavn, ise mimReb saxelmwifoebSi Tavisuflebis 
aRkveTiT, miuxedavad imisa, rom erTi an ramdenime 
danaSauli SeiZleba ar pasuxobdes sasjelis zomis 
mim arT konvenciiT dadgenil  pirobas, Txovnis mimReb 
mxares aqvs ufleba gadasces piri amgvari danaSaulebi

20 eqstradiciis Sesaxeb evropuli konvenciis me2 muxlis pir
veli paragrafi.

21 iqve.

28
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sTvisac (aqcesoruli eqstradicia).22 am instrumentis 
mi zania, rom piri ar gaeqces pasuxismgeblobas eqst
ra dicias dauqvemdebarebeli danaSaulebis Cadenis
Tvis.

eqstradiciis evropul sistemaSi piris gadacema erT
gvarad pirdapir damokidebulia sasjelis zomaze da 
ara qmedebis Semadgenlobaze, danaSaulis simZimesa 
da Sedegebze, an gadasacemi piris samarTlebriv md
gomareobaze. Tumca, aucilebelia, rom danaSauli 
rogorc eqstradiciis Txovnis mimReb, ise gamcem sa
xelmwifoebSi iyos dasjadi. konvenciis miznebis Tvis 
agreTve ar aris gadamwyveti eqstradiciis Txovnis 
gamgzavn da mimReb saxelmwifoebSi danaSauls gaaCndes 
erTi da igive saxelwodeba an/da Semadgenloba, sanqcia, 
mTavaria misi buneba orive qveyanaSi identuri, msgavsi 
iyos. amgvari midgoma uzrunvelyofs gansxvavebul 
sisxlissamarTlebriv sistemebs Soris eqstradiciis 
procedurebis ganxorcielebas.

2.  eqstradiciis kompetenciis mqone subieqtebi — eqs
tradiciis evropuli sistema aris politikuri Tu 
samarTlebrivi meqanizmi

xelisuflebis danawilebis principiT suverenuli 

22 Explanatory Report on the European Convention on Extradition, Paris, 
1957, p. 5.
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saxelmwifo Zalaufleba ganawilebulia horizonta lur 
safexurze myof saxelisuflebo Stoebs Soris. aRmas
rulebeli, sakanonmdeblo da sasamarTlo xelisufle
ba, am principis ZaliT floben konstituciur kompeten
ciebs maTTvis eqskluziurad mindobil sferoebSi. 
oq  si denturi tradiciebis mqone saxelmwifoebSi sa  ga
reo politikis warmarTva, sxva qveynebTan da saer Ta
Soriso organizaciebTan TanamSromloba, zogadad qve
ynis teritoriis miRma saxelmwifo suverenitetis 
ga n  xorcieleba aRmasrulebeli xelisuflebis ufleba
mosilebaa. saxelmwifo Zalauflebis amgvarad struq
turizeba aris mtkice tradicia, romelsac Tanamedrove 
konstitucionalizmi efuZneba. miuxedavad imisa, rom 
eqstradicia aris saerTaSorisosamarTlebrivi TanamS
romlobis procesi, masSi aRmasrulebel xelisufle
basTan (romelic rogorc wesi warmodgenilia iustici
is ministris saxiT) erTad prokuratura23 da sasa marTlo 

23 saxelmwifo xelisuflebis sistemaSi prokuraturis adgi
lTan mimarTebaSi sami midgoma arsebobs. sxvadasxva saxel
mwifoebSi (mag.: aSS, irlandia, CexeTis respublika) pro
kuratura aRmasrulebeli xelisuflebis nawilad moiazreba. 
saxelmwifoTa garkveuli kategoria (mag.: safrangeTi, ita
lia, latvia) prokuraturas sasamarTlo xelisuflebis 
nawilad ganixilavs. calkeuli saxelmwifoebi (mag.: argen
tina, brazilia, kanada, saqarTvelo) prokuraturas abso
luturad damoukidebel institutad moiazreben da ar mia
kuTvneben aRmasrulebel da sasamarTlo xelisuflebas. 
vrclad ix: The Status and Role of Prosecutors, A United Nations 
Office on Drugs and Crime and International Association of Prosecutors 
Guide, 2014, New York, xelmisawvdomia vebgverdze: https://www.
unodc.org/documents/justice-and-prison-reform/14-07304_ebook.pdf, 
(ukanasknelad gadamowmebulia: 30.08.2021); Zezulova, J.: Status, 
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xelisufleba monawileobs. ufro metic, eqstradiciis 
qvazievropul sistemaSi iusticiuri organo aris er
TaderTi kompetenturi instituti eqstradiciis Tao
baze gadawyvetilebis misaRebad.24

eqstradiciis Sesaxeb evropuli konvenciis komentar
Si, romelic danaSaulis problemebis Sesaxeb evropu
li komitetis25 mier aris momzadebuli, pirdapir aris 

Organization, Role, and Function of the Public Prosecutor’s Office (Pubic 
Prosecutors) in the Czech Republic, Judicial Reform: The Prosecution 
Office and Investigation Authorities in the Context of EU Membership, 
Sofia, 2005. 2018 wlis konstituciur cvlilebebamde, kon
stituciuri norma, romelic prokuraturas exeboda, mde
bareobda saqarTvelos mTavrobis TavSi. saqarTvelos kon
stituciis Zveli redaqciiT, prokuraturis organoebi 
Se di odnen saqarTvelos iusticiis saministros sistemaSi 
da maT saerTo xelmZRvanelobas saqarTvelos iusticiis mi
nistri axorcielebda. konstituciuri cvlilebebis Semdeg, 
saqarTvelos prokuraturas kvlav gaaCnia konstituciuri 
institutis statusi, Tumca masTan dakavSirebuli kons
tituciuri norma saqarTvelos mTavrobis Tavidan gadavida 
sasamarTlo xelisuflebisa da prokuraturis TavSi. sa qar
T velos konstituciis meeqvse Tavis Teleologiuri gan mar
tebidan gamomdinare, SeiZleba iTqvas, rom saqarTvelos pro
kuratura aris xelisuflebis yvela Stosgan damou kidebeli 
or gano.

24 marTlmsajulebis evropuli sasamarTlos 2019 wlis 27 mai
sis gadawyvetileba saqmeze: PF [C-509/18].  marTlmsajulebis 
ev ropuli sasamarTlos 2016 wlis 10 noembris gadawyvetile
ba saqmeze: Ruslanas Kovalkovas, [C 477/16].

25 danaSaulis problemebis Sesaxeb evropuli komiteti evro
pis sabWos ministrTa komitetma 1958 wels daafuZna. misi 
saq mianobis mizania evropis sabWos farglebSi danaSaulis 
pre venciasTan da kontrolTan dakavSirebuli saqmianobis 
koor dinacia da zedamxedveloba. evropuli komiteti sisx
lis samarTlis, sisxlis samarTlis procesis, kriminologi

32



22

giorgi mirianaSvili

miTiTeba, rom eqstradiciis procedurebSi saxelmwi
foebi monawileoben prokuraturisa da sasamarTloe
bis meSveobiT.26 Tumca, saxelmwifoTa absolutur um
ravlesobaSi es konvenciuri principi ar aris daculi.

evrokavSiris modelisgan gansxvavebiT, evropis sabWos 
wevr saxelmwifoebs Soris ar arsebobs saerTo midgo
ma im erovnuli organos gansazRvrasTn mimarTebaSi, 
romelmac unda miiRos piris ucxo saxelmwifosTvis 
gadacemis Taobaze gadawyvetileba. eqstradiciis 
Txovnis ganxilvis organizaciuli da instituciuri 
mowyoba eqstradiciis Sesaxeb evropuli konvenciis 
xelSemkvreli saxelmwifoebisaTvis aris mindobi
li. erovnuli kanonmdebloba Tavisufalia arCevan
Si — eqstradiciis Taobaze gadawyvetilebis miRe
bis procesi iyos politikuri Tu samarTlebrivi. 
eqstradiciis evropuli sistemis indeferentuloba 
piris gadacemis Sesaxeb gadawyvetilebis miRebis uni
ficirebuli instrumentis dadgenasTan dakavSirebiT, 
ganpirobebulia ara qmediTi, efeqtiani da swrafi 
sistemis mowyobis interesiT, aramed eqstradiciis 

isa da penologiis sferoSi amzadebs da ministrTa komitets 
warudgens iniciativebs, konvenciis proeqtebs, rekomenda
ciebsa da angariSebs. vrclad ix.: https://www.coe.int/en/web/
cdpc/home (ukanasknelad gadamowmebulia: 30.08.2021).

26 komentaris mixedviT, eqstradiciis Sesaxeb evropuli konven
cia gamoricxavs policiis am procesSi gadawyvetilebis mim
Reb subieqtad CarTulobas, vrclad ix.: CDPC, PC-OC, European 
Convention on Extradition Explanatory Notes, Strasbourg, 1998, p. 16, xel
misawvdomia vebgverdze: https://rm.coe.int/CoERMPublicCommon-
SearchServices/DisplayDCTMContent?documentId=090000168048bd42, 
(ukanasknelad gadamowmebulia: 30.08.2021).
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Sesaxeb evropuli konvenciis monawile saxelmwifoebs 
Soris arasakmarisi ndobiT.

eqstradiciis Taobaze gadawyvetilebis miRebis pro-
cesi politikuria, rodesac masSi sasamarTlosTan 
erTad gadawyvetilebis miRebis uflebamosilebiT 
monawileobs politikuri subieqti (Tanamdebobis pi
ri an kolegialuri organo), miuxedavad imisa igi iRebs 
Tu ara piris gadacemis saboloo gadawyvetilebas. 
eqs tradiciis Taobaze gadawyvetilebis miRebis pro-
cesi aris samarTlebrivi maSin, roca piris gadacemis 
sakiTxs eqskluziurad wyvets sasamarTlo da admin
istraciul organoebsa da politikur subieqtebs eqs
tradiciis procedurebSi mxolod teqnikuri funq
ciebi gaaCniaT. am princips efuZneba eqstradiciis 
qvazievropuli sistema.

eqstradiciis Sesaxeb evropuli konvenciis xelSem
kvrel saxelmwifoTa absolutur umravlesobaSi piris 
gadacemaze gadawyvetilebis miRebis or etapiani pro
cedura arsebobs. pirvel etapze piris gadacemis 
sakiTxs ganixilavs da gadawyvetilebas iRebs sasamarT
lo. meore etapze, eqstradiciis Taobaze gadawyvetile
ba politikuri subieqtebis mier miiReba. eqstradici
is evropul sistemaSi gavrcelebuli midgomebi piris 
gadacemis Sesaxeb gadawyvetilebis miRebasTan mimarTe
baSi SesaZlebelia xuT jgufad daiyos.

pirveli midgomis mixedviT, eqstradiciis Taobaze ga
dawyvetilebas iReben sasamarTlo da iusticiis minis-
tri. es modeli yvelaze ufro met saxelmwifoSia 
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gavrcelebuli. avstriaSi27 piris gadacema dasaS vebia 
Tu ara, ganixilavs Sesabamisi regionuli sasa marTlo, 
romlis gadawyvetileba SesaZlebelia ga   sa Civrdes uma
Rles sasamarTloSi. garda amisa, pirs Se uZ lia uma
Rlesi sasamarTlos gadawyvetileba gaasa Civros avst
riis uzenaes sasamarTloSi misi adamianis uflebaTa 
dacvis evropul konvenciasTan Seusabamobis safuZ
vliT. Tumca, saboloo jamSi eqstradiciis Taobaze 
gadawyvetilebas iRebs avstriis iusticiis ministri. 
Tu sasamarTlo miiRebs uaryofiT gadawyvetilebas 
iusticiis ministri valdebulia mas daemorCilos da 
uari ganacxados piris gadacemaze. dadebiTi sasamarT
lo gadawyvetilebis miRebis SemTxvevaSi, iusticiis 
ministri uflebamosilia uari Tqvas piris gadacemaze 
Tu igi CaTvlis, rom eqstradicia ewinaaRmdegeba avst
riis saerTaSoriso valdebulebas an saxelmwifo inter
esebs. 

belgiaSi28 eqstradiciis Taobaze miRebul sasamarT
lo gadawyvetilebas, miuxedavad imisa igi piris gad
acemas krZalavs Tu dasaSvebad miiCnevs, rekomendaci
is xasiaTi gaaCnia da misi mizania belgiis iusticiis 
ministrs daexmaros saboloo gadawyvetilebis miRe
baSi. iusticiis ministri, rodesac ar iziarebs sa
samarTlos gadawyvetilebas, valdebulia werilobi

27 https://rm.coe.int/austria-template-extradition-2018/16808eca68 
(ukanasknelad gadamowmebulia: 30.08.2021).

28 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=090000168042d6d0 (ukanasknelad gadamow
mebulia: 30.08.2021).
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Ti formiT daasabuTos sakuTari gadawyvetilebis 
motivacia. piri, roca ar eTanxmeba belgiis iustici
is ministris gadawyvetilebas, uflebamosilia eqst
radiciis dakmayofilebis Sesaxeb brZanebis Cabare
bidan 60 dRis vadaSi, igi gauqmebis mizniT pirdapir 
gaasaCivros belgiis saxelmwifo sabWoSi, romelic 
saCivars ganixilavs administraciuli samar Tal war
moebis wesiT da afasebs iusticiis ministris aqtis 
dasabuTebulobas. faqtobrivad, piris gadacemis sa
kiTxi belgiis saxelmwifo sabWos gadawyvetilebazea 
damokidebuli.

xorvatiasa29 da ungreTSi30 eqst radici is sakiTxs sa
samarTlo ganixilavs, Tumca iusticiis ministri iRebs 
saboloo gadawyvetilebas. iusticiis ministri val
debulia daemorCilos sasamarTlos im gadawyvetile
bas, romliTac piris gadacema ikrZaleba. Tumca, mas 
ufleba aqvs ar gaiTvaliswinos sasamarTlos gadawy
vetileba eqstradiciis dasaSvebobis Sesaxeb da uari 
ganacxados piris gadacemaze.

eqstradiciis Taobaze gadawyvetilebis miRebis ger-
manuli modeli31 aseve ori etapisgan Sedgeba. pirve

29 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=09000016806b5ebe (ukanasknelad gadamow
mebulia: 30.08.2021).

30 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=0900001680089b39 (ukanasknelad gadamow
mebulia: 30.08.2021).

31 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=09000016806ca356 (ukanasknelad gadamow
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li, eqstradiciis Txovnas umaRlesi regionuli sa
samarTlo ganixilavs. meore, Tu piris gadacemas 
sasamarTlo dasaSvebad miiCnevs, germaniis iusticiis 
ministri sagareo saqmeTa ministris TanxmobiT miiRebs 
gadawyvetilebas eqstradiciis ganxorcielebaze.

fineTSi32 piris gadacemis Taobaze gadawyvetilebis 
miRebis kompetencia iusticiis ministrs gaaCnia. mas 
SeuZlia Tavdapirveladve uari ganacxados piris ga
dacemaze Tu miiCnevs, rom ar arsebobs eqstradiciis 
safuZveli. amgvari safuZvlis SesaZlo arsebobis Sem
TxvevaSi, igi eqstradiciis Txovnas ugzavnis gamo
Ziebis erovnul biuros, romelic sakiTxis gadawyve
tis mizniT agrovebs mtkicebulebebsa da adgens 
angariSs, romelsac iusticiis ministrs warudgens. 
piri, rodesac eqstradiciis winaaRmdegia, iusticiis 
ministri valdebulia fineTis uzenaes sasamarTlos 
Txovos daskvnis warmodgena. Tu uzenaesi sasamarTlo 
daaskvnis, rom eqstradicia ar SeiZleba ganxorciel
des, iusticiis ministri eqstradiciis Txovnis gamg
zavn saxelmwifos uars ganucxadebs piris gadacemaze. 
uzenaesi sasamarTlos dadebiTi gadawyvetilebis 
SemTxvevaSi, iusticiis ministri eqstradiciasTan da
kavSirebiT gadawyvetilebas iRebs fineTis saerTaSo
riso valdebulebebis gaTvaliswinebiT.

mebulia: 30.08.2021).
32 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-

Content?documentId=0900001680089b37 (ukanasknelad gadamow
mebulia: 30.08.2021).
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portugaliuri 33modelic eqstradiciis Taobaze gad
awyvetilebis miRebisTvis ori etapisgan Sedgeba. ius
ticiis ministrs eqstradiciis Txovnis miRebisTanave 
SeuZlia uari Tqvas piris gadacemaze Tu miiCnevs, rom 
ar arsebobs eqstradiciis ganxorcielebis samarT
lebrivi safuZveli. im SemTxvevaSi, rodesac iustici
is ministri Tvlis, rom aseTi Txovna dasaSvebia da 
eqvemdebareba msjelobas, igi egzavneba sasamarTlos. 
sasamarTlos gadawyvetileba SesaZlebelia gasaCivr
des rogorc saapelacio da uzenaes sasamarTloebSi, 
agreTve sakonstitucio sasamarTloSi.

saqarTveloSi34 eqstradiciis Taobaze gadawyvetile ba 
agreTve sasamarTlosa da iusticiis ministris mona
wileobiT miiReba, igi garkveulwilad avstriuli mo
delis msgavsia. sawyis etapze, eqstradiciis Txovnas 
ganixilavs saqarTvelos iusticiis saministro an sa
qar Tvelos prokuratura. Tu isini miiCneven, rom ar
sebobs eqstradiciaze uaris Tqmis safuZveli, saqar
Tve los iusticiis ministri miiRebs gadawyve tilebas 
Txovnis dakmayofilebaze uaris Tqmis Taobaze. eqs
tradiciis Txovna, rodesac Seesabameba saqarTvelos 
saerTaSoriso xelSekrulebiT an individualuri Se
TanxmebiT dadgenil moTxovnebs, saqarTvelos proku
ratura eqstradiciis dasaSvebobis sakiTxis gadasawyve

33 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=0900001680089b1d (ukanasknelad gadamow
mebulia: 30.08.2021).

34 „sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis 
Sesaxeb“ saqarTvelos kanonis 34e muxli.
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tad gonivrul vadaSi mimarTavs Sesabamis raionul 
(saqalaqo) sasamarTlos. sasamarTlo gadawyvetileba 
Se saZlebelia gasaCivrdes erTjeradad saqarTvelos 
uzenaesi sasamarTlos sisxlis samarTlis saqmeTa pal
ataSi. sasamarTlos saboloo gadawyvetilebiT, rode
sac piris ucxo saxelmwifoSi eqstradicia dauSvebelia, 
saqarTvelos iusticiis ministri valdebulia uari ga
nacxados eqstradiciaze. Tumca, iusticiis ministri 
uflebamosilia piris gadacemaze uari ganacxados ma
Sinac, roca sasamarTlom eqstradicia dasaSvebad miiC
nia. 

meore midgoma gulisxmobs piris eqstradiciis Sesaxeb 
gadawyvetilebis mxolod sasamarTlos mier miRebas, 
sadac piri sargeblobs sul mcire erTjeradi gasa
Civrebis uflebiT. am procesSi iusticiis ministri ar 
monawileobs. amgvari modeli gamoiyeneba rumineTSi,35 
kviprossa36 da italiaSi.37

mesame midgomis mixedviT, eqstradiciis sakiTxs eqsklu
ziurad ganixilavs da wyvets prokuratura. igi moq
medebs daniis samefoSi,38 sadac daniis prokuraturis 

35 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=0900001680089b33 (ukanasknelad gadamow
mebulia: 30.08.2021).

36 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=09000016803a72c4 (ukanaskneld gadamowme
bulia: 30.08.2021).

37 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=090000168048c54f (ukanasknelad gadamow
mebulia: 30.08.2021).

38 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
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di reqtori afasebs eqstradiciis Txovnis safuZvlia
nobas. Tavdapirvel etapze Tu direqtori miiCnevs, rom 
ar arsebobs Txovnis Seusruleblobis safuZveli, igi 
Txovnas ugzavnis policias, romelmac unda moipovos 
re levanturi informacia da angariSi warudginos pro
kuraturas. saboloo etapze, daniis prokuraturis di
reqtori erTpirovnulad wyvets piris gadacemis sa
kiTxs.

meoTxe midgoma ukavSirdeba eqstradiciis Taobaze gad
awyvetilebis miRebas sasamarTlosa da mTavrobis mo
nawileobiT. espaneTSi39 eqstradiciis Txovnis safuZ
vlianobas ganixilavs sasamarTlo. Tu igi dauSveblad 
miiCnevs piris gadacemas, es gadawyvetileba yvela sxva 
Tanamdebobis pirisa Tu organosTvis Sesasruleblad 
savaldebuloa. sasamarTlo, rodesac eqstradicias da
debiTad wyvets, iusticiis ministri axorcielebs piris 
gadacemis sakiTxis inicirebas espaneTis mTavrobis sx
domaze, romelic kolegiuri wesiT iRebs gadawyvetile
bas. 

mexuTe midgoma gamomdinareobs latviis kanonmdeblo
bidan, sadac eqstradiciis Taobaze gadawyvetilebis 
miRebis procesSi monawileoben prokuratura, uzenae
si sasamarTlo da mTavroba. latviaSi40 eqstradiciis 

Content?documentId=09000016806b9363 (ukanasknelad gadamow
mebulia: 30.08.2021).

39 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentId=090000168042d6cb (ukanasknelad gadamow
mebulia: 30.08.2021).

40 latviis sisxlis samarTlis saproceso kodeqsis 705e708e 
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Txovnis dasaSvebobas ganixilavs prokuratura. Tu igi 
Txovnas dasaSvebad miiCnevs, iRebs gadawyvetilebas 
piris eqstradiciis Taobaze da sakiTxi sabolood gad
awyvetis mizniT iusticiis ministris mier inicirdeba 
latviis mTavrobis sxdomaze. piri uflebamosilia 10 
dRis vadaSi prokuraturis gadawyvetileba gaasaCivros 
latviis uzenaes sasamarTloSi, amgvar SemTxvevaSi, uze
naesi sasamarTlos mier gadawyvetilebis miRebamde 
piris gadacemis sakiTxi ar gadis mTavrobis sxdomaze. 
sakasacio saCivris dakmayofilebis SemTxvevaSi, eqs
tradiciis procedura Sewydeba. Tu uzenaesi sasamarT
lo ganacxadebs Tanxmobas piris gadacemaze, iusticiis 
ministri axorcielebs mTavrobis sxdomaze piris gad
acemis sakiTxis inicirebas. uzenaesi sasamarTlos gad
awyvetilebis miuxedavad, mTavrobas SeuZlia sxvada sxva 
normatiuli safuZvliT uari ganacxados eqs t radici
aze.

evropis sabWos farglebSi gavrcelebuli midgomebi 
piris gadacemis Sesaxeb gadawyvetilebis miRebasTan 
mi marTebaSi mkafiod metyvelebs, rom eqstradiciis 
evropuli sistema ar aris agebuli marTlmsajulebis 
ganmaxorcielebel subieqtebs Soris TanamSromlobis 
principze. am meqanizmis gamoyeneba damokidebulia ara 
mxolod eqstradiciis procesualursamarTleb riv sa
fuZvlebze, aramed, agreTve politikuri Tanamdebo bis 

muxlebi, inglisurenovani versia xelmisawvdomia vebgverdze: 
https://www.legislationline.org/documents/section/criminal-codes/coun-
try/19/Latvia/show (ukanasknelad gadamowmebulia: 30.08.2021).
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pirebis gadawyvetilebebze, romlebic saxel mwifoTa ab
solutur umravlesobaSi warmoadge nen saboloo, fun
damentur rgols eqstradiciis Sesaxeb gadawyvetilebis 
miRebis TvalsazrisiT. po litikur instituts rogorc 
iTqva, sasamarTlos ga da wyvetilebiT daSvebuli eqs
tradiciis dablokvis SesaZlebloba gaaCnia.

Tavis mxriv, saxelmwifoebis mier eqstradiciis ev
ropuli sistemis politikuri interesebis realizaci
is instrumentad gamoyeneba mniSvnelovnad amcirebs 
mis efeqtianobas da xels uSlis eqstradiciis sfero
Si saerTo evropuli tradiciebis Camoyalibebas.

3.  eqstradiciis akrZalvisa da SezRudvis 
 safuZvlebi

eqstradiciis evropul sistemaSi piris ucxo saxel
mwifosTvis gadacemisTvis ar aris sakmarisi mxolod 
qmedebis eqstradiciis Txovnis gamgzavn da mimReb 
saxelmwifoebSi dasjadoba. eqstradicia xorcield
eba maSin, rodesac piris gadacemas ar krZalavs an 
zRudavs eqstradiciis evropuli sistemis fargleb
Si moqmedi normatiuli safuZveli. piris gadacemis 
akrZalvisa da SezRudvis safuZvlebi ZiriTadad moce
mulia eqstradiciis Sesaxeb evropul konvenciaSi, 
Tumca, eqstradiciis akrZalvis garemoebebs, rom
lebic moqmedeben eqstradiciis evropul meqanizmSi, 
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agreTve Seicaven ltolvilTa statusis Sesaxeb 1951 
wlis konvencia41 da adamianis uflebaTa dacvis evro
puli konvencia.42

eqstradiciis akrZalvis safuZvlis arsebobisas pi
ris ucxo saxelmwifosTvis gadacema dauSvebelia. 
aseT SemTxvevebSi ar arsebobs gamonaklisi, romel
ic piris gadacemis SesaZleblobas gaiTvaliswineb
da. eqstradiciis evropul sistemaSi piris gadacemas 
normatiulad absoluturad gamoricxavs e.w. non-re-
foulement-is principi, sikvdiliT dasjis akrZalvis 
principi, erTi da imave danaSaulisTvis msjavris 
orjer dakisrebis akrZalvis principi (ne bis in idem), 
sisxlissamarTlebrivi devnis an dasjisTvis dadge
nili vadis gasvla (xandazmulobis vada).

eqstradiciis SezRudvis safuZvlebi eqstradiciis 
Txovnis mimReb saxelmwifos aniWebs uflebas indi
vidualuri saqmis ganxilvis an erovnuli samarTliT 
gansazRvruli pirobebis safuZvelze uari ganacxados 

41 miRebulia 1951 wlis 28 ivliss, ZalaSia 1954 wlis 22 aprili
dan, qarTul enaze teqsti xelmisawvdomia vebgverdze: 
https://www.refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf.pd-
f?reldoc=y&docid=548594564 (ukanasknelad gadamowmebulia: 
30.08.2021).

42 miRebulia 1950 wlis 04 noembers, ZalaSia 1953 wlis 03 seq tem
bridan, qarTul enaze teqsti xelmisawvdomia: https://matsne.gov.
ge/ka/document/view/1208370?publication=0 (ukanasknelad gada
mowmebulia: 30.08.2021). adamianis uflebaTa dacvis evropuli 
konvenciiT dadgenil eqstradiciis akrZalvis safuZvlebze 
ix.: Tavi II, §3.12.
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piris gadacemaze. eqstradicias konvenciurad zRu
davs politikuri danaSaulebi, samxedro danaSaule
bi, moqalaqeTa gadacemis Taobaze Txovna, danaSaulis 
Cadenis adgili, erTsa da imave danaSaulTan dakav
Sirebuli samarTalwarmoebani.

eqstradiciis evropul modelSi piris gadacemis akr
Zalvis an SezRudvis garemoebebTan mimarTebaSi mo
qmedebs eqstradiciis qvazievropuli sistemisgan43 
mni Svnelovnad gansxvavebuli reJimi rogorc ZiriTa
di uflebebis dacvis, aseve proceduruli Tvalsaz
risiT.

3.1.  politikur danaSaulebze eqstradiciis akrZalva

politikuri danaSauli44 materialuri sisxlis samar
Tlis dogmatikisTvis ucnobi danaSaulia. igi ar war
moadgens danaSauls an danaSaulTa kategorias, ro

43 eqstradiciis qvazievropul sistemaSi piris gadacemis 
akrZalvisa da SezRudvis safuZvlebisTvis ix.: Tavi III, §4.

44 terminis „politikuri danaSauli“ normatiuli sawyisia bel
giis 1833 wlis eqstradiciis aqti. saxelmwifoTaSoris urT
ierTobebSi, igi pirvelad gaTvaliswinebul iqna 1833 wels 
belgiasa da safrangeTs Soris dadebuli saerTaSoriso xe
lSekrulebiT. am instrumentma sxva saxelmwifoebis aRiareba 
mogvianebiT me19 saukunis bolodan moipova. ix.: Petersen, 
A.C.: Extradition and the Political Offense Exception in the Suppression 
of Terrorism, Ind. L.J., vol. 67, 1992, p. 774; Stanbrook, I., Stanbrook, C.: 
Extradition Law and Practice, 2nd Edition, New York, 2000, p. 66.
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melsac rogorc wesi materialuri sisxlis samarTlis 
kanonmdebloba damoukideblad iTvaliswinebs, gamom
dinare iqidan, rom politikur danaSauls ar gaaCnia 
Semadgenloba. is aris proceduruli instrumenti, 
romelsac eqstradiciis Txovnis mimRebi saxelmwifo 
iyenebs eqstradiciis Taobaze gadawyvetilebis mis
aRebad.45 miuxedavad imisa, rom politikur danaSau
lebze eqstradiciis akrZalva aris saerTaSoriso 
samarTlis universalurad aRiarebuli (da imavdrou
lad sadavo) principi,46 ar arsebobs politikuri da
naSaulis konvenciuri, saerTaSoriso sasamarTlos 
praqtikiT dadgenili an iuridiul mecnierebaSi gab
atonebuli definicia.

eqstradiciis Sesaxeb evropuli konvenciis me3 mux
liT akrZalulia politikuri danaSaulis CadenisT
vis piris gadacema. es danawesi am konvenciis miRebis 
periodidan arsebobs. struqturuli TvalsazrisiT, 
konvenciis me3 muxli 4 paragrafisgan Sedgeba. pir
veli paragrafi politikuri danaSaulis Cadenis gamo 
piris gadacemis akrZalvis zogadi debulebaa. meore 
paragrafi gamoricxavs eqstradicias, rodesac igi 
moTxovnilia piris rasis, religiis, moqalaqeobis an 

45 Magnuson, W.: Domestic Politics of International Extradition, VA. J. INT’L 
L., 2012, p. 890.

46 Wijngaert, C.: The Political Offence Exception to Extradition: Defining the 
Issues and Searching a Feasible Alternative, Report presented at the Inter-
national Seminar on Extradition, International Institut of Higher Studies in 
criminal Sciences. Noto, 1983, p. 741; Stanbrook, I., Stanbrook, C.: Extra-
dition Law and Practice, 2nd Edition, New York, 2000, p. 65.
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politikuri SexedulebisTvis. mesame paragrafiT dad
genilia politikuri danaSaulis Cadenis gamo piris 
gadacemis akrZalvis zogadi debulebidan gamonak
lisi, xolo me4 paragrafi e.w. moqnilobis punqtia, 
romelic saxelmwifos aZlevs SesaZleblobas sxva 
mravalmxrivi xelSekrulebiT nakisri valdebuleba 
ar daarRvios. 

3.1.1.  politikuri danaSaulebis gansazRvris 
 problema

eqstradiciis Sesaxeb evropuli konvenciis me3 mux
lis pirveli paragrafi mkafiod miuTiTebs, rom Tu 
danaSauli, romlis CadenisTvisac moiTxoveba piris 
gadacema, eqstradiciis Txovnis mimRebi saxelmwifos 
mier ganixileba politikur danaSaulad an danaSau
lad, romelic dakavSirebulia politikur danaSaul
Tan, eqstradicia ar ganxorcieldeba. Tumca, kon
venciiT SemoTavazebuli ar aris saxelmwifos mier 
amgvari Sefasebis gakeTebis kriteriumebi. igi am sa
kiTxs Riad tovebs da saxelmwifoebs aniWebs farTo 
diskrecias.

iuridiul literaturaSi politikuri danaSaulebis 
klasifikaciasTan dakavSirebiT konsensusia Camoya
libebuli. Tumca, saxelmwifoebs gaaCniaT sxvadasxva 
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midgomebi danaSaulis politikur an masTan dakav
Sirebul danaSaulad ganxilvasTan mimarTebaSi. am 
sakiTxze mecnierebis mier ramdenime Teoriaa ganvi
Tarebuli.

politikuri danaSaulebis klasifikaciis sakiTxze 
mecnierebi Tanxmdebian, rom arsebobs e.w. wminda poli
tikuri danaSaulebi da relatiuri politikuri dana
Saulebi.47 wminda politikur danaSaulSi moiazreba 
qmedeba, romelic mimarTulia uSualod saxelmwifos 
winaaRmdeg da zians ar ayenebs kerZo pirebs, magaliTad 
aseTad miiCneva: saxelmwifo Ralati, SeTqmuleba an am
boxeba saxelmwifo wyobilebis ZaladobiT Sesacvle
lad, jaSuSoba.48 relatiuri politikuri danaSaulia 
qmedeba, romelic aris sisxlis samarTlis ka non
mdeblobiT dasjadi da igi Cadenilia politikur kon
teqstSi, ideologiuri dapirispirebis, amboxebis pro
cesSi, is SeiZleba mimarTuli iyos rogorc saxelmwifos, 

47  Wijngaert, C.: The Political Offence Exception to Extradition: Defining the 
Issues and Searching a Feasible Alternative, Report presented at the Inter-
national Seminar on Extradition, International Institut of Higher Studies 
in criminal Sciences. Noto, 1983, p. 744; Thompson, D.K.: The Evolution 
of the Political Offense Exception in an Age of Modem Political Violence, 
Yale J. World Pub. Ord., 1983, p. 317; Petersen, A.C.: Extradition and the 
Political Offense Exception in the Suppression of Terrorism, Ind. L.J., vol. 
67, 1992, p. 775; James, J.K.: The Political Offense Exception: Is the United 
States-United Kingdom Supplementary Extradition Treaty the Beginning 
of the End?, AM. U. J. INT’L L. & POL’Y, 1987, p. 208; Stefanovska, V.: The 
Concept of Political and Terrorist Offences in Extradition Matters: A Legal 
Perspective, ESJ, vol.11, 2015, p. 74. 

48 Petersen, A.C.: Extradition and the Political Offense Exception in the Sup-
pression of Terrorism, Ind. L.J., vol. 67, 1992, p. 775.
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agreTve kerZo pirebis winaaRmdeg.49 eqstra diciis Ses
axeb evropuli konvenciis me3 muxlis pirveli para
grafis redaqcia politikuri danaSaulebis klasifik
aciis am logikas mihyveba. igi wminda politikur 
danaSauls uwodebs _ politikur danaSauls, xo lo 
relatiur politikur danaSauls moixseniebs po
litikur danaSaulTan dakavSirebul danaSaulad.

danaSaulis politikur an masTan dakavSirebul dana
Saulad Sefasebis kriteriumebis dasadgenad iuridiul 
literaturaSi gabatonebulia politikuri inciden
tis testi, proporciulobis testi da obieqturobis 
testi.

politikuri incidentis testi gamoiyeneba amerikis Se
erTebul Statebsa da gaerTianebul samefoSi. igi 
eqstradicias daqvemdebarebuli piris danaSauls poli
tikur danaSaulad ganixilavs Tu qmedeba Cadenilia 
politikuri dapirispirebisas, samoqalaqo daumor
Cileblobis dros.50 garda amisa, qmedeba unda iyos 
politikuri procesis eskalaciis Tanmdevi da mas unda 
ukavSirdebodes.51

proporciulobis (predominaturobis) testi Sveica

49 Thompson, D.K.: The Evolution of the Political Offense Exception in an Age 
of Modem Political Violence, Yale J. World Pub. Ord., 1983, p. 317.

50 James, J.K.: The Political Offense Exception: Is the United States-United 
Kingdom Supplementary Extradition Treaty the Beginning of the End?, AM. 
U. J. INT’L L. & POL’Y, 1987, p. 211.

51 Stefanovska, V.: The Concept of Political and Terrorist Offences in Extradi-
tion Matters: A Legal Perspective, ESJ, vol.11, 2015, p. 73.
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riaSi ganviTarda.52 is danaSauls politikur danaSau
lad moiazrebs Tu erTi mxriv, mas gaaCnia pirdapiri, 
mWidro kavSiri politikuri moZraobis miznebTan da 
meore mxriv, qmedebaSi politikuri elementi ufro 
sWarbobs vidre ordinaruli danaSaulis, rac politi
kuri miznis miRwevisTvis gamoricxavs saWi roze meti 
zianis arsebobas.53 am testis mixedviT, po litikuri 
miznis realizaciisTvis danaSaulis Cadena unda iyos 
erTaderTi yvelaze efeqtiani gza.54  niSandoblivia, rom 
interpoli sakuTari saqmianobis procesSi iyenebs pre
dominanturobis tests. interpo lis konstituciis me
3 muxlidan gamomdinare, igi ar iRebs saxelmwifo Tx
ovnebs im danaSaulebTan mimarTebaSi, romlebsac 
politikurad ganixilavs.55  Tu interpoli miiCnevs, rom 
droebiT patimrobasTan dakavSirebuli Txovna exeba 
danaSauls, romelic mniSvnelovanwilad, predominan

52 Thompson, D.K.: The Evolution of the Political Offense Exception in an Age 
of Modem Political Violence, Yale J. World Pub. Ord., 1983, p. 320.

53 iqve; Stanbrook, I., Stanbrook, C.: Extradition Law and Practice, 2nd Edition, 
New York, 2000, p. 77.

54 Wijngaert, C.: The Political Offence Exception to Extradition: Defining the 
Issues and Searching a Feasible Alternative, Report presented at the Inter-
national Seminar on Extradition, International Institut of Higher Studies in 
criminal Sciences. Noto, 1983, p. 748.

55 Repository of Practice: Application of Article 3 of INTERPOL’s Constitu-
tion in the context of the processing of information via INTERPOL’s chan-
nels, 2nd Edition, Geneva, 2013, p. 5. xelmisawvdomia vebgverdze: 
https://www.interpol.int/About-INTERPOL/Legal-materials/Neutral-
ity-Article-3-of-the-Constitution (ukanasknelad gadamowmebulia: 
30.08.2021).
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turad aris politikuri,56  samxedro an religiuri, man
dats ar axorcielebs.57  igi mxolod maSin miiRebs saer
TaSoriso daxmarebis procesSi monawileobas, Tu 
Txonis gamgzavni saxelmwifo faqtebiT daadasturebs 
danaSaulis kavSirs ordinaruli sisxlis samarTlis 
kanonmdeblobasTan.58

proporciulobis princips iyenebs saqarTveloc. eqs
t radiciis sferoSi TanamSromlobis miznebisTvis sa
qar  Tvelo danaSauls ar miiCnevs politikur an masTan 
dakavSirebul danaSaulad, Tu eqstradiciis TxovniT 
gaTvaliswinebuli danaSaulis miznebis, motivis, form
is, meTodebis da sxva garemoebebis mxedvelobaSi miRe
biT sisxlis samarTlis qmedebis niSnebi gadawonis da

56 policiis saerTaSoriso organizaciis mier danaSaulis 
politikur an masTan dakavSirebul danaSaulad Sefasebis 
kriteriumebia: a) danaSaulis buneba, misi CadenisTvis dad
genili sasjeli, danaSaulis Cadenis faqtobrivi garemoe
bebi; b) danaSaulis CadenaSi braldebuli an msjavrdebuli 
piris statusi; g) informaciis wyaros warmomavloba; d) sxva 
saxelmwifos centraluri biuros an saerTaSoriso uwyebis 
pozicia; e) saerTaSoriso samarTliT gaTvaliswinebuli val
debulebebi; v) policiis saerTaSoriso organizaciis neitra
luroba; z) saqmis zogadi konteqsti. vrclad ix.: Repository 
of Practice: Application of Repository of Practice: Application of Article 3 
of INTERPOL’s Constitution in the context of the processing of information 
via INTERPOL’s channels, 2nd Edition, 2013.

57 General Assembly Resolution AGN/20/RES/11 (1951), General Assembly 
Resolution AGN/53/RES/7 (1984), xelmisawvdomia vebgverdze: 
https://www.interpol.int/Crime-areas/Terrorism/Resolutions (ukanask
nelad gadamowmebulia: 30.08.2021).

58 iqve.
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naSaulis Cadenis politikur aspeqtebs.59 garda amisa, 
saqarTvelos sisxlis samarTlis kodeqsis me6 muxlis 
me3 nawili dauSveblad miiCnevs Semoxiznuli, danaSau
lis Camdeni piris eqstradicias, romelsac devnian 
politikuri mrwamsisaTvis. niSandoblivia, rom analo
giuri Sinaarsis normas 2018 wlamde Seicavda saqarT
velos konstituciis 47e muxlis me3 nawili. Tumca, 
igi konstituciis axali redaqciiT ar aris gaTvalis
winebuli.

obieqturobis testi danaSaulis politikur an masTan 
kavSirSi myof danaSaulad Sefasebis franguli mod
elia. igi afasebs danaSaulebrivi qmedebis adresats 
da Tu igi saxelmwifo xelisuflebaa, qmedebas miiCnevs 
politikur danaSaulad.60

iuridiul literaturaSi yvela xsenebuli formulaa 
gakritikebuli. mecnierebs miaCniaT, rom saxelmwi
foTa midgomebi saWiroebs modifikacias da ufro 
efeqtiani, Tanamedrove gamowvevebis Sesabamisi samarT
lebrivi meqanizmis gamoyenebas.61 Tompsoni  Tvlis, rom 

59 „sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis 
Sesaxeb“ saqarTvelos kanonis me12 muxlis pirveli punqtis 
„g“ qvepunqti da me19 muxlis me2 punqti.

60  vrclad ix.: Thompson, D.K.: The Evolution of the Political Offense Excep-
tion in an Age of Modem Political Violence, Yale J. World Pub. Ord., 1983, 
pp. 332-335.

61 magaliTad ix.: Petersen, A.C.: Extradition and the Political Offense Ex-
ception in the Suppression of Terrorism, Ind. L.J., vol. 67, 1992, pp. 791-796; 
Wijngaert, C.: The Political Offence Exception to Extradition: Defining the 
Issues and Searching a Feasible Alternative, Report presented at the Inter-
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saxelmwifoebma unda Secvalon arsebuli midgomebi 
da danaSaulis Sefasebisas gamoiyenon funqcional-
urobis testi, romelic sami etapisgan Sedgeba. pir
vel stadiaze gamokvleul unda iqnes ucxo saxelm
wifosTvis gadasacemi piris politikuri miznebi, 
romlebmac danaSaulis savaraudod Cadena ganapiro
ba da dadgindes qmedebis ganxorcielebisas moqme
debda Tu ara igi rogorc politikuri organizaciis 
wevri.62 Semdgom saxelmwifom unda gansazRvros poli
tikuri moZraobis qmedebebi, miznebi, romlis wevric 
eqstradicias daqvemdebarebuli piria, mimarTulia 
Tu ara eqstradiciis Txovnis gamgzavn saxelmwifoSi 
politikuri Zalauflebis mosapoveblad.63 misi azriT, 
politikuri kontrolis mopoveba unda iyos TviTga
mo rkvevis uflebis nawili.64 meore etapze, eqstradi
ciis Txovnis mimRebma saxelmwifom unda ganixilos 
moqmedebs Tu ara politikuri organizacia farTo 
sa   zo  gadoebrivi jgufebis (romlebsac aerTianebT eT

national Seminar on Extradition, International Institut of Higher Studies in 
criminal Sciences. Noto, 1983, pp. 752-754; Thompson, D.K.: The Evolution 
of the Political Offense Exception in an Age of Modem Political Violence, 
Yale J. World Pub. Ord., 1983, pp. 338-340; James, J.K.: The Political Of-
fense Exception: Is the United States-United Kingdom Supplementary 
Extradition Treaty the Beginning of the End?, AM. U. J. INT’L L. & POL’Y, 
1987, pp. 224-226.

62 Thompson, D.K.: The Evolution of the Political Offense Exception in an Age 
of Modem Political Violence, Yale J. World Pub. Ord., 1983, p. 339.

63 iqve.
64 iqve.
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ni kuri, kulturuli, demografiuli niSani) politi
ku ri dakveTis, moTxovnebis mixedviT.65 mesame etapze 
unda Sefasdes politikuri miznis miRwevisTvis ram
denad moiwones politikuri organizaciis an gadasa
cemi piris qmedeba farTo sazogadoebrivma jgufebma.66

vijngaertisa da petersenis mosazrebiT, eqstradiciis 
Txovnis mimRebma saxelmwifom danaSauli politikur 
an masTan dakavSirebul danaSaulad unda miiCnios Tu 
eqstradiciis SemTxvevaSi uzrunvelyofili ar iqneba 
piris saqmis samarTlianad ganxilvis ufleba.67

kineli am sakiTxTan mimarTebaSi or rekomendacias 
aviTarebs. pirveli, mas miaCnia, rom politikur dana
Saulebze eqstrdiciis akrZalvis meqanizmi absolu
turad unda gauqmdes.68 misi azriT, am instrumentis 
Seqmna ganapiroba me18me19 saukuneebSi tiranuli 
xelisuflebis arsebobam.69 dResdReobiT, igi moZvel
da, radgan metwilad Tanamedrove saxelmwifoebSi 

65 iqve.
66 iqve. p. 40.
67 Wijngaert, C.: The Political Offence Exception to Extradition: Defining the 

Issues and Searching a Feasible Alternative, Report presented at the Inter-
national Seminar on Extradition, International Institut of Higher Studies in 
criminal Sciences. Noto, 1983, pp. 793-794.

68 James, J.K.: The Political Offense Exception: Is the United States-United 
Kingdom Supplementary Extradition Treaty the Beginning of the End?, AM. 
U. J. INT’L L. & POL’Y, 1987, p. 224.

69 iqve.
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po   litikuri mmarTvelobis reJimi demokratiulia.70 
Tumca, igi ar gamoricxavs am meqanizmis gamoyenebas 
im SemTxvevaSi Tu sakiTxi exeba TviTgamorkvevis 
uflebas.71 misi meore rekomendacia ukavSirdeba saer
TaSoriso danaSaulebis imTaviTve gamoricxvas poli
tikuri danaSaulebis kategoriidan.72

miuxedavad imisa, rom zemoT ganxiluli rekomenda
ciebi danaSaulis politikur an masTan dakavSirebul 
danaSaulad dakvalificirebis kriterumebis dadge
nasTan mimarTebaSi SeiZleba ufro efeqtiani iyos 
vidre saxelmwifoTa midgomebi, isini srulad ver 
gadaWrian politikuri danaSaulis gansazRvris prob
lemas. Tompsonis mier ganviTarebuli funqcional
urobis testis erTerTi elementia im faqtis Sefa seba 
eqstradiciis Txovnis gamgzavn saxelmwifoSi xor
cieldeba Tu ara xalxis TviTgamorkvevis procesi. 
saerTaSoriso samarTali aRiarebs eris TviTga
morkvevis uflebas,73 Tumca, dRemde sadavod rCeba 
am uflebis realizaciis farglebi.74 aqedan gamomdin

70 iqve.

71 iqve. p. 225.
72 iqve, p. 226.
73 gaeros wesdebis pirveli muxlis me2 paragrafi; samoqalaqo 

da politikuri uflebebis Sesaxeb 1966 wlis saerTaSoriso 
paqtis pirveli muxli; aleqsiZe, l.: Tanamedrove saerTaSo
riso samarTali, Tbilisi, 2015, gv. 6068; Cassese, A.: Self-deter-
mination of peoples: a legal reappraisal, Cambridge, 1995, pp. 37-43.

74 eris TviTgamorkvevis uflebis sakiTxze magaliTad ix.: To-

66



44

giorgi mirianaSvili

are, funqcionalurobis testi eqstradiciis Txovnis 
mimReb saxelmwifosTvis SesaZlebelia erTgvarad ga
daiqces politikur instrumentad, romelsac saWiroe
bis SemTxvevaSi gamoiyenebs eqstradiciis Txovnis 
gamgzavni saxelmwifos teritoriuli mTlianobis 
xelyofisTvis.

vijngaertisa da petersenis midgoma faqtobrivad 
po litikur danaSaulebze eqstradiciis akrZalvis 
pri ncipis gauqmebis tolfasia, rac TavisTavad pozi
tiurad unda Sefasdes. magaliTad, eqstradiciis qva
zievropul sistemaSi es principi aRar moqmedebs. 
75Tumca, maT mier SerCeuli modeli gulisxmobs poli
tikur danaSaulebze eqstradiciis akrZalvis prin
cipis Canacvlebas saqmis samarTliani ganxilvis prin
cipiT, romelic isedac eqstradiciis samarTlis 
fun damenturi elementia. saqmis samarTliani ganxil
vis ufleba aris eqstradiciis gamoricxvis erTerTi 
damoukidebeli samarTlebrivi safuZveli, igi ZiriT

furiZe, n.: xalxis TviTgamorkvevis principisa da saxelmwi
foebriobis koncefciis urTierTdamokidebulebis sakiTx
ebisaTvis, Jurnali „marTlmsajuleba da kanoni“, N4, 2015, 
gv. 8292.

75 „dakavebis evropuli orderisa da kavSiris wevr saxelmwi
foebs Soris piris gadacemis procedurebis Sesaxeb“ 2002 
wlis CarCogadawyvetileba piris gadacemaze uaris Tqmis 
SesaZleblobas mxolod misi me3, me4, 4a, da me5 muxlebis 
safuZvelze iZleva. am normebiT gaTvaliswinebul arcerT 
safuZvelSi politikuri danaSauli rogorc eqstradiciis 
amkrZalav Tu SemzRudvel garemoebad ar moiazreba. vrclad 
ix.: Tavi III, §4.
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adi uflebis rogorc konstituciuri, agreTve saer
TaSoriso doneze moqmedi standartebidan gamomdin
areobs. eqstradiciis Txovnis gamgzavn saxelmwifoSi 
saqmis samarTliani ganxilvis perspeqtiva saxelmwifom 
unda Seafasos ara politikuri danaSaulis konteqst
Si, aramed misgan izolirebulad. Tu mas eqneba ra
cionaluri eWvi, rom eqstradiciis Semdeg piris es 
ufleba ar iqneba saTanadod realizebuli, misi gad
acemisgan Tavi unda Seikavos im SemTxvevaSic, Tu 
eqstradicias daqvemdebarebul danaSauls ar miiCnevs 
politikur an masTan dakavSirebul danaSaulad. 

eqstradiciis evropuli sistema Teoriuli gadmosa
xedidan, politikuri danaSaulebis gansazRvrisas e.w. 
negatiuri definiciis models eyrdnoba, romlis Ca
nasaxi eqstradiciis Sesaxeb evropuli konvenciis me
3 muxlis me3 paragrafSi arsebobs. negatiuri defini
ciis meqanizmi iZleva samarTlebrivi cnebis Sinaarsis 
pirdapiri gansazRvris gareSe dazustebis SesaZleb
lobas. samarTlebrivi cnebis negatiuri definicia 
gulisxmobs misi Sinaarsis daviwroebas arasasurveli 
elementebis imTaviTve gamoricxviT. magaliTad, eqst
radiciis Sesaxeb evropuli konvenciis me3 muxlis 
me3 paragrafi politikur danaSaulad ar miiCnevs 
saxelmwifos meTauris an misi ojaxis wevris sicocx
lis xelyofas an xelyofis mcdelobas. igive logikas 
efuZneba eqstradiciis Sesaxeb evropuli konvenciis 
1975 wlis damatebiTi oqmis pirveli muxli76 da tero

76 a) adamianurobis winaaRmdeg Cadenili danaSaulebi, rom
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rizmis winaaRmdeg brZolis Sesaxeb evropuli konven
ciis pirveli muxli, terorizmis prevenciis Sesa xeb 
evropuli konvenciis me20 muxlis pirveli pa ra g
rafi,77 romlebic politikuri danaSaulis kate go riaSi 
sxvadasxva danaSaulebs mkafiod ar moiazreben. Tum

lebic gansazRvrulia gaeros generaluri asambleis mier 
1948 wlis 9 dekembers miRebuli genocidis prevenciisa da 
dasjis konvenciiT; b) darRvevebi, romlebic gansazRvrulia 
Jenevis 1949 wlis konvenciebis calkeuli muxlebiT;  c) omis 
kanonebis nebismier SedarebiT darRveva, romelsac adgili 
eqneba eqstradiciis Sesaxeb evropuli konvenciis 1975 wlis 
damatebiTi oqmis ZalaSi Sesvlis dros da omis Cveulebebis 
darRvevas, romlebsac adgili eqneba im dros, rodesac isini 
ar iqnebian gansazRvruli Jenevis konvenciaTa calkeuli 
debulebebiT.

77 terorizmis winaaRmdeg brZolis Sesaxeb evropuli kon
venciis pirveli muxli: „xelSemkvrel saxelmwifoebs Soris 
eqstradiciis miznebisaTvis arc erTi Semdegi danaSauli ar 
SeiZleba miCneul iqnes politikur danaSaulad, an politi
kur danaSaulTan dakavSirebul danaSaulad an politikuri 
motivebiT gamowveul danaSaulad. (a) danaSauli, romelzec 
vrceldeba 1970 wlis 16 dekembers q. haagaSi xelmowerili 
konvencia sahaero xomaldebis gatacebis winaaRmdeg brZolis 
Sesaxeb; (b) danaSauli, romelzec vrceldeba 1971 wlis 23 
seqtembers q. monrealSi xelmowerili konvencia samoqalaqo 
aviaciis winaaRmdeg mimarTuli ukanono aqtebis winaaRmdeg 
brZolis Sesaxeb; (c) seriozuli danaSaulebi dakavSirebuli 
saerTaSoriso doneze daculi pirebis, maT Soris diploma
tiuri agentebis sicocxlis, jamrTelobis an Tavisuflebis 
winaaRmdeg mimarTul qmedebebTan; (d) gatacebasTan, mZevlad 
ayvanasTan an seriozul ukanono dakavebasTan dakavSirebuli 
danaSauli. (e) danaSauli dakavSirebuli naRmis, xelyumbaris, 
raketis, avtomaturi cecxlsasroli iaraRis an werilisa Tu 
saamanaTo naRmis gamoyenebasTan, Tu amiT safrTxe Seeqmna 
pirovnebas; (f) nebismieri zemoaRniSnuli danaSaulis Cadenis 
mcdeloba an daxmarebis saxiT im piris Tanamonawiled gamosv
la, romelic Caidens an Seecdeba Caidinos aseTi danaSauli.
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ca, xsenebul saerTaSoriso xelSekrulebebSi mi Ti
Tebuli danaSaulebis gamoricxva poli ti kuri dana
Saulebis kategoriidan ar aris absoluturi dana wesi, 
radgan saxelmwifoebs gaaCniaT daTqmis gakeTebis sa
 Su aleba da maTi politikur danaSaulebad ganxilvis 
ufleba.78 amgvari SesaZlebloba amcirebs politi k u
ri danaSaulebis negatiuri (arapirdapiri) formiT 
definiciis perspeqtivas.

politikur danaSaulebze eqstradiciis akrZalvis 
principi saxelmwifoebisaTvis ufro metad politi
kuri instrumentia, vidre samarTlebrivi meqanizmi. 
swored aqedan gamomdinare ar xorcieldeba misi Si
naarsis saerTaSoriso doneze gansazRvra.79 politi
kur danaSaulebze eqstradiciis akrZalvis principi 
ar gamodgeba ZiriTadi uflebebis darRvevis prevenci
isaTvis, radgan igi mxolod danaSaulis bunebas af
asebs da ara postsaeqstradicio process. evropis 

78 eqstradiciis Sesaxeb evropuli konvenciis me3 muxlis me4 
paragrafi, eqstradiciis Sesaxeb evropuli konvenciis 1975 
wlis damatebiTi oqmis me6 muxli, terorizmis winaaRmdeg 
brZolis Sesaxeb evropuli konvenciis me13 muxli, tero
rizmis prevenciis Sesaxeb evropuli konvenciis me20 muxlis 
me2 paragrafi.

79 aRsaniSnavia, rom evropis sabWos saparlamento asambleis 
N1900 (2012) rezoluciiT gansazRvrulia politikuri pa
timris definicia, romelic miuxedavad imisa, rom rbili 
samarTalia, SesaZlebelia gamoyenebul iqnes eqstradiciis 
procesSi gadacemas daqvemdebarebuli piris winaaRmdeg mim
dinare Tu dasrulebuli sisxlissamarTlebrivi procedure
bis SefasebisTvis. Tumca, es rezolucia ar adgens qmedebis 
politikur Tu masTan dakavSirebul danaSaulad Sefasebis 
kriteriums.
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sabWos farglebSi eqstradiciis procesSi adamianis 
rogorc ZiriTadi samarTlebrivi Rirebulebis dac
va adamianis uflebaTa dacvis evropul konvenciaSi 
arsebuli standartebiT xorcieldeba. am argumente
bis gaTvaliswinebiT, msgavsad eqstradiciis qva ziev
ropuli reJimisa, politikur danaSaulebze eqstra
diciis akrZalvis principi eqstradiciis evropul 
sistemaSic sasurvelia gauqmdes. Tumca, evropis sab
Wos wevr saxelmwifoebs Soris TavianTi mmarTvelo
biTi praqtikis da samarTlebrivi da politikuri sis
temebis arasakmarisi ndobis gamo, naklebad sava raudoa 
am principis anulireba.

3.1.2.  piris TviTneburi devnisa da dasjis mizani 
 miekuTvneba Tu ara politikuri danaSaulis 
 kategorias?

eqstradiciis Sesaxeb evropuli konvenciis me3 mux
lis me2 paragrafiT ikrZaleba piris gadacema im 
SemTxvevaSic Tu eqstradiciis Txovnis mimReb saxel
mwifos gauCndeba sakmarisi safuZveli ivaraudos, rom 
eqstradiiis Txovna Cveulebrivi sisxlis samarTlis 
danaSaulisTvis gakeTebulia gadasacemi piris devni
sa da dasjis mizniT misi rasis, religiis, erovnebis 
an politikuri mosazrebidan gamomdinare an im mizniT, 
rom am piris mdgomareobas miadges ziani romelime 
aseTi mizezis gamo. Teleologiuri ganmartebiT, es 
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norma pirs icavs eqstradiciis Txovnis gamgzavn 
saxelmwifoSi misi Sexedulebis an misTvis damaxasi
aTebeli niSnis gamo — e.i. TviTneburi devnisa da das
jisagan. konvenciis me3 muxlSi misi arseboba kidev 
ufro bundovans xdis politikuri an masTan dakav
Sirebuli danaSaulis Sinaarss. am normis ganmartebi
sas Cndeba kiTxva: konvenciis me3 muxlis me2 para
grafi xom ar afarToebs politikuri danaSaulis 
mat erialur gagebas im TvalsazrisiT, rom Cveuleb
rivi sisxlis samarTlis danaSaulisTvis piris TviT
nebur devnas an dasjas garkveulwilad politikur 
danaSaulad ganixilavs? erTobliobaSi qmnis Tu ara 
Cveulebrivi sisxlis samarTlis danaSaulze eqs tra
diciis moTxovna da piris TviTneburi devnis an das
jis motivi politikur danaSauls? iuridiul lit
eraturaSi gamoTqmulia mosazreba, rom Tu piris 
gadacemis realuri mizania misi TviTneburad devna 
da dasja, arsebobs politikuri danaSaulis safuZ
vliT eqstradiciaze uaris Tqmis SesaZlebloba.80 zo
gierTi mecnieri, eqstradiciis procesSi TviTneburi 
dasjisa da devnis akrZalvis normas antidiskrimi
naciul punqts uwodebs da agreTve ukavSirebs poli
tikur danaSauls.81

konvenciis me3 muxlis me2 paragrafis safuZvelze 

80 Stefanovska, V.: The Concept of Political and Terrorist Offences in Extradi-
tion Matters: A Legal Perspective, ESJ, vol.11, 2015, pp. 71-72.

81 Stanbrook, I., Stanbrook, C.: Extradition Law and Practice, 2nd edition, New 
York, 2000, pp. 78-79.
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eqstradiciaze uaris Tqmas kavSiri ar gaaCnia poli
tikur an masTan dakavSirebul danaSaulebTan. kon
venciis me3 muxlis pirveli paragrafi (politikur 
danaSaulebze eqstradiciis akrZalva) me2 paragraf
isgan Sinaarsobriv TvalsazrisiT sruliad izolire
bulia. es normebi korelaciaSia mxolod eqstradici
is akrZalvis wesis gamoyenebis nawilSi. saxelmwifom, 
rodesac piris TviTneburi devnis an dasjis mizeziT 
uars acxadebs eqstradiciaze, aRar unda ganixilos 
danaSaulis politikur an masTan dakavSirebul dana
SaulaTan SesaZlo kavSiri, radgan TviTneburi devnis 
an dasjis akrZalva eqstradiciis dauSveblobis da
moukidebeli principia. samarTlebrivi teqnikis Tval
sazrisiT, konvenciis xarvezad unda iqnes miCneuli am 
principebis erT muxlSi arseboba. rekomendirebulia, 
rom TviTneburi devnisa da dasjis akrZalvis principi 
eqstradiciis Sesaxeb evropuli konvenciis politi
kur danaSaulebTan dakavSirebul (me3) muxlSi ar 
iyos moTavsebuli da arsebobdes avtonomiurad, sxva 
muxlSi. amgvar midgomas iyenebs saqarTvelo. ̀ sisxlis 
samarTlis sferoSi saerTaSoriso TanamSromlobis 
Sesaxeb~ saqarTvelo kanonis 29e muxlis pirveli punq
ti TviTneburi devnisa da dasjis akrZalvas ganixilavs 
eqstradiciis dauSveblobis damoukidebel principad.
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3.1.3.  piris TviTneburi devnisa da dasjis akrZalva 
non-refoulement-is principis konteqstSi

Non-refoulement-is principi gaeros farglebSi miRebu
li saerTaSoriso xelSekrulebebiTa82 da sxvada sxva 
regionuli instrumentebiT83 aRiarebuli universal
uri principia.84 Non-refoulement-is principi pir  dapiri 
gagebiT, ltolvilsa da TavSesafris maZie bels icavs 
im saxelmwifoSi dabrunebisgan, gaZevebisgan, eqst
radiciisgan, sadac mis sicocxles an Tavisuflebas, 
Rirsebis uflebas safrTxe emuqreba misi rasis, re

82 ltolvilTa statusis Sesaxeb konvenciis 33e muxli, miRebu lia 
1951 wlis 28 ivliss, ZalaSia 1954 wlis 22 aprilidan, qar Tul 
enaze teqsti xelmisawvdomia vebgverdze: https://www.refworld.
org/cgi-bin/texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=548594564 
(ukanasknelad gadamowmebulia: 30.08.2021); wamebisa da sxva sax
is sastiki, araadamianuri an Rirsebis Semlaxveli mopyrobis 
da dasjis winaaRmdeg konvenciis me3 muxli, miRebulia 1984 
wlis 10 dekembers, ZalaSia 1987 wlis 26 ivnisidan, qarTul 
enaze teqsti xelmisawvdomia vebgverdze: https://www.matsne.
gov.ge/ka/document/view/1222504?publication=0 (ukanasknelad gada
mowmebulia: ); HRC, CCPR General Comment No. 20: Article 7 (Prohibition 
of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment), 
1992, p. 9, xelmisawvdomia vebgverdze: https://www.refworld.org/
docid/453883fb0.html (ukanasknelad gadamowmebulia: 30.08.2021).

83 magaliTad, adamianis uflebaTa dacvis amerikuli konvenciis 
22e muxlis me8 paragrafi, xelmowerilia 1969 wlis 22 no
embers, ZalaSia 1978 wlis 18 ivlisidan, xelmisawvdomia veb
gverdze: https://www.cidh.oas.org/basicos/english/Basic4.Amer.Conv.Ratif.
htm (ukanasknelad gadamowmebulia: 30.08.2021).

84 burduli, n.: eqstradiciis problemebi adamianis uflebaTa 
evropuli sasamarTlos praqtikis mixedviT, samarTlis Jur
nali „sarCevi“, 2012, gv. 95.
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ligiis, erovnebis, garkveuli socialuri jgufisad
mi kuTvnilebisa da politikuri mrwamsis gamo.85 ara-
pirdapiri gagebiT, igi krZalavs ltol vilsa da Tav
Sesafris maZieblis im saxelmwifosTvis gadacemas, 
romelmac SesaZlebelia is daabrunos aseTi safrTx
is Semcvel saxelmwifoSi.86 garda amisa, non-refoulement-
is principi warmoadgens saerTaSoriso CveulebiTi 
samarTlis normas, romlis dacvis valdebuleba yve
la saxelmwifos ekisreba, miuxedavad imisa is aris Tu 
ara am principis damdgeni saerTaSoriso xelSekrulebis 
monawile.87

adamianis uflebaTa dacvis evropul konvenciaSi non-
refoulement-is principi pirdapir ar aris naxsenebi, 
Tumca konvenciis me3 muxlTan mimarTebaSi adamianis 
uflebaTa evropuli sasamarTlos precedentuli 

85 am principTan mimarTebaSi vrclad ix: tuRuSi, g.: „non-re-
foulement“is principi adamianis uflebaTa saerTaSoriso 
samarTalSi, saerTaSoriso samarTlis Jurnali, 2008, #2, 
gv. 138148.

86 European Union Agency for Fundamental Rights, Scope of the principle of 
non-refoulement in contemporary border management: evolving areas of 
law, Luxemburg, 2016, p. 14.

87 UNHCR, UNHCR intervention before the Court of Final Appeal of the Hong 
Kong Special Administrative Region in the case between C, KMF, BF (Appli-
cants) and Director of Immigration, Secretary for Security (Respondents), 
2013,  Civil Appeals Nos. 18, 19 & 20 of 2011, 28e36e paragrafe
bi, xelmisawvdomia vebgverdze: https://www.refworld.org/do-
cid/510a74ce2.html (ukanasknelad gadamowmebulia: 30.08.2021).
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samarTali88 krZalavs ltolvilisa da TavSesafris 
maZieblis im saxelmwifosTvis gadacemas, romelSic 
mas devnian zemoT miTiTebuli romelime niSnis sa
fuZvelze.

Non-refoulement-is principi izolirebuli formiT arc 
eqstradiciis evropul sistemaSia gaTvaliswine bu li. 
eqstradiciis konteqstSi iuridiul literaturaSi 
mas sworad ganixilaven piris TviTneburi devnisa da 
dasjis akrZalvis principis Semadgenel elementad,89 
romelic ltolvilTa statusis Sesaxeb konvenciis 
33e muxlTan ierarqiuli kavSiris safuZvelze agreTve 
krZalavs ltolvilis an TavSesafris maZieblis sa
frTxis Semcvel qveyanaSi eqstradicias.

miuxedavad imisa, rom TavSesafris miRebisa da eqst
radiciis procedurebi gansxvavebuli samarTlebrivi 
procesebia90 da SesaZlebelia piris gadacemis gada

88 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 08 
noembris gadawyvetileba saqmeze: Bader and Others v. Sweden 
[13284/04]; adamianis uflebaTa evropuli sasamarTlos didi 
palatis 2011 wlis 21 ianvris  gadawyvetileba saqmeze: M.S.S. 
v. Belgium and Greece [30696/09]. adamianis uflebaTa evropuli 
sasamarTlos 2010 wlis 21 oqtombris gadawyvetileba saq
meze: Gaforov v. Russia [25404/09].

89 Kapferer, S.: The Interface between Extradition and Asylum, Legal and Pro-
tection Policy Research Series, Geneva, 2003, p. x; tuRuSi, g.: „non-re-
foulement“-is principi adamianis uflebaTa saerTaSoriso samar
TalSi, saerTaSoriso samarTlis Jurnali, 2008, #2, gv. 141.

90 im SemTxvevaSi Tu samxedro mosamsaxuris eqstradicia moTx
ovnilia Cveulebrivi (ara samxedro) danaSaulis CadenisTvis, 
eqstradicia akrZaluli ar aris. ix.: CDPC, PC-OC, European 
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wyvetileba TavSesafris sakiTxis gadawyvetamde iqnes 
miRebuli, saxelmwifoebs ekisrebaT valdebuleba 
TavSesafris maZieblisTvis saerTaSoriso dacvis mqone 
piris statusis miniWebasTan dakavSirebiT saboloo 
gadawyvetilebis miRebamde ar ganaxorcielon piris 
gadacema rogorc safrTxis Semcvel qveyanaSi, agreTve 
im saxelmwifoSi, romelTan mimarTebaSic arsebobs 
seriozuli eWvi, rom pirs daabrunebs safrTxis Sem
cvel saxelmwifoSi.

3.2. samxedro danaSaulebi

eqstradiciis Sesaxeb evropuli konvenciis me4 mux
li krZalavs eqstradicias im samxedro danaSaulis 
CadenisaTvis, romelic Cveulebrivi sisxlis samarT
lis kanonmdeblobiT ar aris gaTvaliswinebuli.91 ev
ropis sabWos farglebSi moqmedi saerTaSoriso xe
lSekrulebebiT samxedro danaSaulis cneba an masSi 
moazrebuli danaSaulebis kategoria ar aris Camoy
alibebuli. misi gansazRvra saxelmwifoTa Sexedule
bazea damokidebuli. samxedro danaSauls miekuTv neba 

Convention on Extradition Explanatory Notes, Strasbourg, 1998, p. 6.
91 im SemTxvevaSi Tu samxedro mosamsaxuris eqstradicia moTx

ovnilia Cveulebrivi (ara samxedro) danaSaulis CadenisTvis, 
eqstradicia akrZaluli ar aris. ix.: CDPC, PC-OC, European 
Convention on Extradition Explanatory Notes, Strasbourg, 1998, p. 6.
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magaliTad, dezertiroba, samxedro nawilis TviT  
neburad datoveba, samxedro qonebis dazianeba an ga
nadgureba da sxva.

samxedro danaSaulebis erovnul kanonmdeblobaSi 
deklarirebasTan mimarTebaSi saxelmwifoTa ori mid
goma arsebobs: samxedro danaSaulebis gansazRvra 
specialuri (samxedro) kanoniT (mag.: didi britane
Tisa da CrdiloeT irlandiis gaerTianebuli samefo)92 
an sisxlis samarTlis kodeqsiT (mag.: saqarTvelo, 
ukraina). miuxedavad imisa, rom konvencia eqstradi
cias ar gamoricxavs sisxlis samarTlis kodeqsiT da
dgenili samxedro danaSaulebis CadenisTvis, calkeu
li saxelmwifoebi eqstradiciis Sesaxeb evropuli 
konvenciis me4 muxlze daTqmis gakeTebiT afarToe
ben am safuZvliT eqstradiciis akrZalvis farglebs 
da uars acxadeben piris gadacemaze im SemTxvevaSic 
Tu igi gasamarTlebuli iqneba samxedro sasamarTlos 
mier (bulgareTi) an samxedro kanonmdeblobiT (dania, 
fineTi, islandia, norvegia, SvedeTi da ukraina).93

92 SeiaraRebuli Zalebis Sesaxeb 2006 wlis aqti xelmisawvdomia 
vebgverdze: http://www.legislation.gov.uk/ukpga/2006/52/contents 
(ukanasknelad gadamowmebulia: 30.08.2021).

93 eqstradiciis Sesaxeb evropuli konvenciis me4 muxlze 
gakaTebuli daTqmebi xelmisawvdomia vebgverdze:  https://
www.coe.int/en/web/conventions/full-list/-/conventions/treaty/024/
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3.3.  danaSaulis Cadenis adgili

danaSaulis Cadenis adgilidan gamomdinare eqstradi
ciaze uaris Tqmas evropuli konvenciis me7 muxli or 
garemoebas ukavSirebs.94 

pirveli, rodesac eqstradiciis Txovnis mimRebi sa
xelmwifos kanonmdeblobiT miiCneva, rom danaSau  li 
Cadenilia mTlianad an nawilobriv mis teritoriaze an 

declarations?p_auth=zmBsNYaK (ukanasknelad gadamowmebulia: 
30.08.2021).

94  eqstradiciis Sesaxeb evropuli konvencia saqarTvelos ofi
cialur beWdviT organoSi ar aris gamoqveynebuli, Sesabam
isad, misi oficialuri Targmani qarTul enaze ar arsebobs. 
amerikis iuristTa asociaciis kanonis uzenaesobis inicia
tivis“ (ABA ROLI) mier 2016 wels gamocemul iqna publikacia 
— saerTaSoriso TanamSromloba sisxlis samarTlis sferoSi: 
braldebulTa da msjavrdebulTa eqstradicia (samarTle
brivi aqtebi da regulaciebi). am publikaciaSi qarTul enaze 
Targmnilia sxvadasxva mravalmxrivi da ormxrivi saerTaSo
riso xelSekrulebebi, maT Soris eqstradiciis Sesaxeb ev
ropuli konvencia da misi damatebiTi oqmebi. saxelmwifo 
enaze eqstradiciis Sesaxeb evropuli konvenciis xelmisaw
vdomoba mniSvnelovnad uwyobs xels eqstradiciis sistemaze 
informirebulobis gazrdas. Tumca, eqstradiciis Sesaxeb 
evropuli konvenciis Targmani Seicavs xarvezebs, romlebic 
konvenciis normebs Sinaarss ucvlis da iwvevs maT arasworad 
aRqmas. magaliTad, konvenciis me7 muxlis (danaSaulis Cad
enis adgili) oficialur teqstSi sityva „damnaSave“ ar aris 
naxsenebi. eqstradiciis Txovnis gamgzavni saxelmwifos ter
itoriis miRma danaSaulis CadenisTvis eqstradiciis Sez
Rudvas ar ganapirobebs eqstradicias daqvemdebarebuli 
piris procesualuri statusi. evropuli konvenciis qarTu
lenovani Targmani aCens gancdas, rom konvenciis me7 mux
lis meore paragrafi mxolod msjavrdebulis eqstradicias 
ukavSirdeba.
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im adgilas, romelic ganixileba mis teritoriad (mag.: 
eqstradiciis Txovnis mimRebis saxelmwifos droSis qveS 
mcuravi sazRvao xomaldebi da erovnuli sahae ro xomal
debi95), igi uflebamosilia saxelmwifo suve re nitetidan 
gamomdinare uari ganacxados piris gada cemaze. Tumca, 
am safuZvliT eqstradiciaze uari sa xel  mwifos ar aTa
visuflebs piris gasamarTlebis val      de bulisgan. eqstra
diciis samarTlis erTerTi fun     damenturi principis  
— `dasaje an gadaeci~ gaTvaliswinebiT, eqstradiciis 
Txovnis mimRebma saxelmwifom da naSaulis gamoZiebisa 
da damnaSavis dasjis mizniT un da ganaxorcielos sa
Tanado reagireba.

meore garemoeba ukavSirdeba danaSaulis Cadenas eqs
tradiciis Txovnis gamgzavni saxelmwifos teritoriis 
miRma. aseT SemTxvevaSi, eqstradiciis Txovnis mimRebma 
saxelmwifom damnaSavis gadacemaze uari SeiZleba ga
nacxados mxolod maSin, Tu erovnuli kanonmdeblobiT 
dauSvebelia imave kategoriis danaSaulze misi teri
toriis farglebs gareT sisxlissamarTlebrivi devnis 
ganxorcieleba an eqstradicia.

3.4.  erTsa da imave danaSaulTan dakavSirebuli 
 samarTalwarmoebani

eqstradiciis Txovnis mimRebi saxelmwifo uflebamosi

95 CDPC, PC-OC, European Convention on Extradition Explanatory Notes, 
Strasbourg, 1998, p. 8.

80

81



58

giorgi mirianaSvili

lia uari Tqvas piris gadacemaze, Tu mis mier mimdin
areobs sisxlissamarTlebrivi procesualuri RonisZie
bebi am piris winaaRmdeg im danaSaulis an danaSaulebis 
CadenisaTvis, risTvisac moiTxoveba piris eqstradicia. 
saxelmwifo am uflebas inarCunebs im SemTxvevaSic, 
rodesac eqstradiciis Txovnis miRebamde, piris mimarT 
sisxlissamarTlebrivi procesualuri RonisZiebebi ar 
xorcieldeba. Tumca, aucilebelia, rom am safuZvliT 
eqstradiciaze uaryofiTi gadawyvetilebis miReba win 
ar uswrebdes piris mimarT sisxlis samarTlis proce
sualuri kanonmdeblobiT dadgenili RonisZiebebis ga
tarebas.96

3.5. moqalaqeTa gadacema

eqstradiciis evropul sistemaSi moqalaqeTa gadace
masTan dakavSirebiT imperatiuli moTxovnebi ar aris 
dadgenili.97 eqstradiciis Sesaxeb evropuli konvenci
is me6 muxli erTi mxriv, absoluturad ar krZalavs 
moqalaqeTa gadacemis SesaZleblobas, meore mxriv, 
imTaviTve ar adgens moqalaqeebis gadacemis val
debulebas.98 moqalaqis eqstradiciaze uaris Tqma 

96 iqve.
97  Spinellis, D.: Extradition — Recent Developments in European Criminal 

Law, Eur. J.L. Reform, 2006, p. 242.
98 Deen-Racsmany, Z., Blekxtoon, R.: Decline of the Nationality Exception in 
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saxelmwifos uflebaa.99 am sakiTxze saxelmwifos 
gaaCnia politikuri da samarTlebrivi diskrecia, ro
melic realizdeba erovnul kanonmdeblobaSi100 da 
Semdgom eqstradiciis evropul sistemaSi (eqstradici
is Sesaxeb evropuli konvenciis me6 muxlze daTqmis 
gakeTebiT).101

3.5.1. moqalaqis gadacemis evropuli reJimebi da 
 koliziuri  qarTuli midgoma 

eqstradiciis Sesaxeb evropul konvenciaze gakeTe buli 
daTqmebis102 analizis safuZvelze moqalaqeebis ga da
cemasTan dakavSirebiT saxelmwifoTa sxvadasxva midgo
ma gamoikveTa.

European Extradition — The Impact of the Regulation of (Non-)Surrender 
of Nationals and Dual Criminality under the European Arrest Warrant, Eur. 
J. Crime Crim. L. & Crim. Just., 2005, p. 323.

99 eqstradiciis Sesaxeb evropuli konvenciis me6 muxlis pir
veli paragrafis „a“ qveparagrafi.

100 vrclad ix.: Plachta, M.: (non-)extradition of nationals: never ending 
story, EILR, vol. 13 (1), 1999, pp. 77-160.

101 CDPC, PC-OC, European Convention on Extradition Explanatory Notes, 
Strasbourg, 1998, p. 7

102 eqstradiciis Sesaxeb evropul konvenciaze gakeTebuli dek
laraciebis sruli sia xelmisawvdomia vebgverdze: https://
www.coe.int/en/web/conventions/full-list/-/conventions/treaty/024/
declarations?p_auth=zmBsNYaK (ukanasknelad gadamowmebulia: 
30.08.2021).
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saxelmwifoTa umravlesoba absoluturad krZalavs 
moqalaqis gadacemas, maT Soris aRsaniSnavia: latvia, 
luqsemburgi lixtenSteini, CrdiloeT makedonia, sa
frangeTi, poloneTi, portugalia, moldova, ruseTi, 
san marino, ukraina, andora, somxeTi, azerbaijani, bul
gareTi, xorvatia, kviprosi, germania, saberZneTi.

didi britaneTisa da CrdiloeT irlandiis gaerTianebu
li samefo dasaSvebad miiCnevs sakuTari moqalaqis ucxo 
saxelmwifoSi eqstradicias.

ungreTsa da niderlandebis samefoSi gaTvaliswinebu
lia moqalaqis gadacemis SesaZlebloba, Tumca im piro
biT, rom Tu pirs sasjeli daekisreba, mis aRsasruleb
lad igi ukan iqneba gadacemuli.

estoneTi mxolod im SemTxvevaSi gadascems sakuTar 
moqalaqes ucxo saxelmwifos, Tu Tavad moqalaqe ga
nacxadebs eqstradiciaze Tanxmobas.

SveicariaSi moqalaqis gadacema xorcieldeba erovnuli 
kanonmdeblobiT dadgenili pirobebis dakmayofilebi
sas.

albaneTisa da saqarTvelos konstituciebiT moqalaq
is gadacema SesaZlebelia mxolod saerTaSoriso xe
lSekrulebiT pirdapir gaTvaliswinebul SemTxvevaSi. 
eqstradiciis Sesaxeb evropuli konvenciis me6 muxlze 
saqarTvelos mier gakeTebuli daTqmis mixedviT, 
`[eqstradiciis Sesaxeb evropuli _ g. m.] konvenciis 
miznebisTvis saqarTvelos xelisufleba inarCunebs 
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uflebas misi moqalaqeebis eqstradiciis sakiTxi gad
awyvitos nacvalgebis principis safuZvelze da uari 
ganacxados maT eqstradiciaze sazogadoebrivi mora
lis, sajaro politikisa da saxelmwifo usafrTxoebis 
safuZvliT~. xsenebuli daTqma SesabamisobaSia saqarT
velos konstituciis 32e muxlis me5 punqtTan, rome
lic saqarTvelos moqalaqis ucxo saxelmwifoSi eqs
tradicias dauSveblad acxadebs garda saerTaSoriso 
xelSekrulebiT gaTvaliswinebuli SemTxvevisa. konsti
tuciis am normaSi arsebuli sityvebi `saerTaSoriso 
xelSekruleba~ gulisxmobs saqarTvelos rogorc ormx
riv, ise mravalmxriv saerTaSoriso xelSekrulebebs, 
maT Sorisaa, eqstradiciis Sesaxeb evropuli konvencia. 
miuxedavad imisa, rom moqalaqis gadacemisTvis sakmari
sia saqarTvelos konstituciiT dadgenili normatiuli 
safuZvlis _ saerTaSoriso xelSekrulebis arseboba, 
eqstradiciis Sesaxeb evropul konvenciaze saqarTve
los xelisuflebis mier gakeTebuli daTqma kidev uf
ro amcirebs moqalaqis gadacemis perspeqtivas. daTqma 
saqarTvelos moqalaqis gadacemas ukavSirebs erTi mx
riv, eqstradiciis Txovnis gamgzavni saxelmwifos mier 
misi moqalaqis saqarTvelosTvis gadmocemis SesaZ
leblobas (nacvalgebis principi), meore mxriv, da
matebiT sami kriteriumis dakmayofilebas: saqarTve
los moqalaqis ucxo saxelmwifoSi eqstradiciis gad
awyvetilebis Sesabamisobas sazogadoebriv moralTan, 
sajaro politikasTan da saxelmwifo usafrTxoebis 
interesebTan.
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eqstradiciis Sesaxeb evropuli konvenciis garda, 
mo qa laqis gadacemis sakiTxs ukavSirdeba saqarTve
los or m xrivi saerTaSoriso xelSekrulebebi Tur-
qeTis,103 azerbaijanis,104 saberZneTis105  respublikeb Tan 
da uk  ra  i nasTan,106 romlebic agreTve arian kon  venciis 
xel Sem  kvreli mxareebi. saqarTvelos yvela am saerTa
   So riso xelSekrulebaSi moqalaqis gada ce masTan mi
mar    TebaSi gaaCnia saerTo normatiuli po zicia. eqs
   tra   di  ciis Sesaxeb evropul konvenciaze ga ke Tebuli 

103 „saqarTvelosa da TurqeTis respublikas Soris samoqalaqo, 
savaWro da sisxlis samarTlis saqmeebze samarTlebrivi 
urTierTdaxmarebis Sesaxeb“ xelSekruleba, ZalaSia 1998 
wlis pirveli ianvridan, xelmisawvdomia vebgverdze: https://
matsne.gov.ge/ka/document/view/1491085?publication=0 (ukanaskne
lad gadamowmebulia: 30.08.2021).

104 „saqarTvelosa da azerbaijanis respublikas Soris samo
qalaqo, saojaxo da sisxlis samarTlis saqmeebze samarT
lebrivi daxmarebisa da samarTlebriv urTierTobaTa Sesa
xeb“ xelSekruleba, ZalaSia 1997 wlis 18 Tebervlidan, 
xelmisawvdomia vebgverdze: https://matsne.gov.ge/ka/document/
view/1382158?publication=0 (ukanasknelad gadamowmebulia: 
30.08.2021).

105 „saqarTvelosa da saberZneTis respublikas Soris samoqa
laqo da sisxlis samarTlis saqmeeSi samarTlebrivi dax
marebis Sesaxeb“ xelSekruleba, xelmisawvdomia vebgverdze: 
http://www.justice.gov.ge/Ministry/Index/336 (ukanasknelad gada
mowmebulia: 30.08.2021).

106 „saqarTvelos respublikasa da ukrainas Soris samoqalaqo 
da sisxlis samarTlis saqmeebze samarTlebrivi daxmarebi
sa da samarTlebriv urTierTobaTa Sesaxeb“ xelSekruleba, 
xelmisawvdomia vebgverdze: http://www.justice.gov.ge/Ministry/
Index/336 (ukanasknelad gadamowmebulia: 30.08.2021).
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daT  qmisgan gansxvavebiT, igi xsenebul saxel mwifo ebSi 
sakuTari moqalaqeebis eqstradicias krZa lavs. ase Ti 
midgomiT bundovania eqstradiciis Sesaxeb evropuli 
konvenciis me6 muxlze saqarTvelos gakeTebuli 
daTqmisa da sisxlis samarTlis saqmeebze samarT
lebrivi daxmarebis sferoSi saqarTvelos ormxrivi 
sa erTaSoriso xelSekrulebebis Tanafardoba da Ta
na mimdevruloba, rac kiTxvebs warmoSobs maT Se  sa ba
misobasTan dakavSirebiT. saqarTvelom, rodesac saku
Tari moqalaqis gadacemis Taobaze zemoaRniSnuli 
romelime saxelmwifosgan miiRebs Txovnas, gadawy
vetileba unda miiRos eqstradiciis Sesaxeb evropu
li konvenciis Tu am saxelmwifosTan dadebuli ormx
rivi saerTaSoriso xelSekrulebis safuZvelze? 

moqalaqis gadacemis sakiTxis eqstradiciis Sesaxeb 
evropuli konvenciiT gadawyvetis SemTxvevaSi, Teo
riulad saqarTvelos ufleba eqneba misi moqalaqe am 
saxelmwifos gadasces, Tumca aseTi gadawyvetileba 
miRebul unda iqnes konvenciaze saqarTvelos mier 
gakeTebuli daTqmiT gaTvaliswinebuli kriteriume
bis safuZvelze. Tu saqarTvelo moqalaqis gadacemis 
Taobaze Txovnas ganixilavs eqstradiciis Txovnis 
gamgzavn saxelmwifosTan dadebuli ormxrivi saer
TaSoriso xelSekrulebis farglebSi, moqalaqis ga
dacema dauSvebeli iqneba. 

zedapiruli SexedviT kolizia ar arsebobs eqstradici
is Sesaxeb evropul konvenciasa da sisxlis samarTlis 
saqmeebze TanamSromlobis sferoSi saqarTvelos ormx
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riv saerTaSoriso xelSekrulebebs Soris. winaaRmde
gobrivia mxolod eqstradiciis Sesaxeb evropuli 
konvenciis me6 muxlze (moqalaqeTa gadacema) saqa
rTvelos gakeTebuli daTqma da zemoT aRniSnul 
saxelmwifoebTan am sferoSi dadebuli saqarTvelos 
ormxrivi saerTaSoriso xelSekrulebebi. 

saerTaSoriso saxelSekrulebo samarTliT saxelm
wifoTa daTqmebi ganixileba im saerTaSoriso xel
Sekrulebis integrirebul nawilad, romelzec isini 
gakeTda.107 daTqma ar warmoadgens saerTaSoriso xe
lSekrulebis miRma arsebul dokuments. igi mxolod 
saerTaSoriso xelSekrulebasTan erTad da mis far
glebSi arsebobs. daTqma aris saxelmwifos calmxrivi 
gancxadeba, romlis saSualebiTac igi adasturebs Ta
vis survils, gamoricxos an Secvalos saerTaSo riso 
xel Sekrulebis gansazRvruli debulebebis sa mar T
lebrivi moqmedeba am saxelmwifosTan mimar   Te  biT ma Ti 
gamoyenebisas.108 aqedan gamomdinare, eqs tradiciis Se
saxeb evropuli konvenciis me6 muxl ze gake Te buli 
daTqma, romliTac ganxorcielda moqalaqis ga dacemis 
sakiTxis saqarTvelosTvis misaRebi for  mu   lirebiT Cam
oyalibeba aris amave konvenciis ganu yo  feli nawili. 
konvenciis me6 muxli saqarTveloze mi si daTqmiT gan
sazRvruli SinaarsiT vrceldeba. Sesa bamisad, koli
ziaSia eqstradiciis Sesaxeb evropuli konvenciis me6 

107 saxelSekrulebo samarTlis Sesaxeb venis 1969 wlis konvenci
is me2 muxlis pirveli paragrafis „d“ qveparagrafi.

108 iqve.
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muxlis saqarTvelosTvis moqmedi redaqcia da xsenebul 
qveynebTan saqarTvelos ormxrivi saerTaSoriso xe
lSekrulebebis normebi, romlebic saqarTvelos moqa
laqis gadacemas krZalaven. maT Soris upiratesobis 
miniWebis sakiTxze msjeloba SesaZlebelia rogorc 
erovnuli, ise saerTaSoriso samarTlis gadmosaxe
didan.

qarTul samarTalSi saerTaSoriso xelSekruleba 
normatiuli aqtia.109 igi aris saqarTvelos kanonmdeb
lobis ganuyofeli nawili.110 Tumca, saqarTvelos ka
nonmdeblobiT ar xorcieldeba saerTaSoriso xel
Sekrulebebis rangireba. igi yvela saerTaSoriso 
xelSekrulebas _ ormxrivsa Tu mravalmxrivs _ Tana
bar, identur iuridiul rangs aniWebs. Tanabari rangis 
normatiul aqtebs Soris winaaRmdegobis arsebobisas, 
gamoiyeneba zogadi principi da upiratesoba eniWeba 
ufro gvian miRebul (gamocemul) normatiul aqts.111 
igive wesi vrceldeba saqarTvelos saerTaSoriso xe
lSekrulebebis koliziur SemTxvevebzec.112 ̀ normati
uli aqtebis Sesaxeb~ saqarTvelos organuli kanoni
Ta da ̀ saqarTvelos saerTaSoriso xelSekrulebebis 
Sesaxeb~ saqarTvelos kanoniT ar ganisazRvreba saqa

109 „normatiuli aqtebis Sesaxeb“ saqarTvelos organuli kanonis 
me7 muxlis pirveli punqti. 

110 „saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb“ saqa
rTvelos kanonis me6 muxlis pirveli punqti.

111 „normatiuli aqtebis Sesaxeb“ saqarTvelos organuli kanonis 
me7 muxlis me8 punqti.

112 saerTaSorisosamarTlebrivi terminologiis TvalsazrisiT 
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rTvelosTvis romeli saerTaSoriso xelSekruleba 
iTvleba gvian miRebulad. bundovania masSi igulisx
meba saqarTvelos saerTaSoriso xelSekrulebis zo
gadad ZalaSi Sesvlis periodi Tu saqarTvelosTvis 
misi ZalaSi Sesvlis dro. am sakiTxis sworad mowes
rigebas principuli mniSvneloba gaaCnia saqarTvelos 
saerTaSoriso xelSekrulebebs Soris upiratesobis 
dadgenis konteqstSi. Tu gvian miRebul saerTaSor
iso xelSekrulebaSi moazrebuli iqneba saerTaSori
so xelSekrulebis zogadad ZalaSi Sesvlis periodi, 
maSin saqarTvelos ormxrivi saerTaSoriso xelSek
rulebebi TiTqmis yovelTvis upiratesad imoqmedeben 
saqarTvelos mravalmxriv saerTaSoriso xelSekrule
bebTan mimarTebaSi, radgan saqarTvelo yvela fun
damentur saerTaSoriso xelSekrulebas  damoukide
blobis aRdgenis Semdeg me20 saukunis bolos an 
21e saukunis dasawyisSi SeuerTda. gvian miRebuli 
saerTaSoriso xelSekrulebis cnebis interpretaci
is wyarod gamoyenebuli unda iqnes saerTaSoriso 
saxelSekrulebo samarTlis Sesaxeb venis 1969 wlis 
konvencia. misi me2 muxlis pirveli paragrafis `b~ 
qveparagrafi sityvaSi ̀ miReba~ gulisxmobs saerTaSo
riso aqts, romlis saSualebiTac saxelmwifo saerTa
Sorisod acxadebs Tanxmobas misTvis xelSekrulebis 

sityva „gamocema“ saerTaSoriso xelSekrulebasTan mimarTebiT 
irelevanturi, Seusabamo terminia. igi ufro metad Sesaf
erisia erovnul doneze arsebuli normatiuli aqtebisTvis. 
savaraudod, kanonmdebeli sityvas „gamocema“ iyenebs im Ta
namdebobis pirTan mimarTebaSi, romelsac normatiuli aqtis 
miRebis kompetencia gaaCnia.
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savaldebulod aRiarebis Taobaze. am normis inspir
aciis safuZvelze unda iTqvas, rom gvian miRebul 
saerTaSoriso xelSekrulebaSi igulisxmeba saerTaSo
riso xelSekrulebis saqarTvelosTvis ZalaSi Sesvlis 
dro. miuxedavad imisa, rom SesaZlebelia ̀ normatiuli 
aqtebis Sesaxeb~ saqarTvelos organuli kanonis me7 
muxlis me8 punqtis saerTaSoriso saxelSekrulebo 
samarTlis Sesaxeb venis 1969 wlis konvenciis safuZ
velze ganmarteba da saqarTvelos koliziur saer
TaSoriso xelSekrulebebs Soris upiratesobis dad
gena, rekomendirebulia erovnuli samarTalSi am 
sakiTxis ufro mkafiod mowesrigeba.

erovnuli samarTlis gadmosaxedidan, eqstradiciis 
Sesaxeb evropuli konvenciis me6 muxlsa da sisxlis 
samarTlis saqmeebze samarTlebrivi daxmarebis sfero
Si saqarTvelosa da azerbaijans, TurqeTs, ukrainas, 
saberZenTs Soris dadebul ormxrivi saerTaSoriso 
xelSekrulebebis im normebs Soris, romlebic saqarT
velos moqalaqis eqstradicias krZalaven, upirateso
ba unda mieniWos eqstradiciis Sesaxeb evropuli kon
venciis me6 muxls, radgan saqarTvelosTvis igi ufro 
gvian _ 2001 wlidan aris ZalaSi. 

saerTaSoriso samarTlis konteqstSi saerTaSoriso 
xelSekrulebebs Soris primatis  gansazRvra damok
idebulia: pirveli _ saerTaSoriso xelSekrulebebis 
normebis xasiaTze, saxelmwifoTa mxridan aseTi norme
bis sayovelTaod aRiarebaze, meore _ koliziaSi my
ofi saerTaSoriso xelSekrulebebis Sinaarsze, sxva 
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saerTaSoriso xelSekrulebebTan TanafardobasTan 
mimarTebaSi maT midgomaze. eqstradiciis Sesaxeb ev
ropuli konvenciis me6 muxlsa da saqarTvelos ormx
riv saerTaSoriso xelSekrulebebs Soris upirateso
ba am logikiT unda dadgindes.

pirveli midgoma ukavSirdeba saerTaSoriso samarTlis 
ZiriTadi principebisa da normebis da saerTaSoriso 
xelSekrulebis Cveulebrivi normebis Sesabamisobis 
sakiTxs. igi wydeba koliziuri saerTaSoriso norme
bis ierarqiis safuZvelze (subordinaciis Teoria). 
saerTaSoriso samarTlis ZiriTadi principebi da 
normebi (mag.: Zalis gamoyenebis an aseTi muqaris akr
Zalva, saxelmwifoTa suverenuli Tanasworobis prin
cipi, eris TviTgamorkvevis ufleba, Rirsebis uflebis 
xelSeuvaloba, monobis akrZalva da sxva), romlebic 
sxvadasxva saerTaSoriso xelSekrulebebSia113 moTav
sebuli, ierarqiuli upiratesobiT sargebloben sa
erTaSoriso xelSekrulebis Cveulebriv normebTan 
mi marTebiT.114 moqalaqis ucxo saxelmwifosTvis gada
ce mis sakiTxi ar warmoadgens saerTaSoriso samarT
lis sayovelTaod aRiarebuli principebiTa da norme
biT regulirebul sferos. Sesabamisad, moqalaqis 
eqs tradiciasTan dakavSirebiT winaaRmdegobaSi myo

113 magaliTad, gaeros wesdeba, saerTaSoriso saxelSekrulebo 
samarTlis Sesaxeb venis 1969 wlis konvencia, samoqalaqo da 
politikuri uflebebis Sesaxeb saerTaSoriso paqti.

114 aleqsiZe, l.: Tanamedrove saerTaSoriso samarTali, Tbilisi, 
2015, gv. 41.
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fi saerTaSoriso xelSekrulebebis, miuxedavad imisa 
isini mravalmxrivi Tu ormxrivia, am midgomiT gad
awyveta ver moxdeba.

meore midgoma exeba saerTaSoriso xelSekrulebebis 
Cveulebrivi normebis kolizias. maT Soris upirateso
ba SesaZlebelia dadgindes saerTaSoriso sasamarT
los praqtikiT115 an koliziaSi myofi romelime saerTa
Soriso xelSekrulebiT (TviTupiratesobis Teoria). 
gamomdinare iqidan, rom eqstradiciis Sesaxeb evro
pul konvenciiTa da sisxlis samarTlis saqmeebze dax
marebis sferoSi saqarTvelos ormxrivi saerTaSor
iso xelSekrulebebiT Seqmnili ar aris maT aRsru lebasa 
da avTentur interpretaciaze pasuxismgebeli saer
TaSoriso organo, maTi Seusabamobis sakiTxi ganxilul 
unda iqnes TavianTi Sinaarsis farglebSi. eqstradici
is Sesaxeb evropuli konvencia Tavadve aniWebs saku
Tar normebs primats mis xelSemkvrel mxareebs Soris 
eqstradiciis sferoSi dadebul sxva saerTaSoriso 
xelSekrulebebTan mimarTebaSi.116

115 mag.: marTlmsajulebis evropuli sasamarTlos mier gan
sazRvrulia, rom evrokavSiris damfuZnebeli xelSekrule
bebi sargebloben primatiT evrokavSiris wevri saxelmwi
foebis sxva saerTaSoriso xelSekrulebebTan mimarTebaSi. 
ix.: marTlmsajulebis evropuli sasamarTlos 2008 wlis 03 
seqtembris gadawyvetileba gaerTianebul saqmeebze: Yassin 
Abdullah Kadi and Al Barakaat International Foundation v Council of the 
European Union and Commission of the European Communities [C-402/05 
and C-415/05], 307e da 308e paragrafebi.

116 eqstradiciis Sesaxeb evropuli konvenciis 28e muxlis pir
veli paragrafi.
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saerTaSoriso samarTlis gadmosaxedidanac, sisxlis 
samarTlis saqmeebze samarTlebrivi daxmarebis sfero
Si saqarTvelosa da azerbaijans, TurqeTs, ukrainas, 
saberZenTs Soris dadebuli ormxrivi saerTaSoriso 
xelSekrulebebis im normebTan mimarTebaSi, romlebic 
saqarTvelos moqalaqis eqstradicias krZalaven, upi
ratesoba eniWeba eqstradiciis Sesaxeb evropuli kon
venciis me6 muxls. amgvarad, arsebobs am qveynebisT
vis saqarTvelos moqalaqis gadacemis samarTlebrivi 
perspeqtiva.

3.5.2. moqalaqeobis cnebis gansazRvra

eqstradiciis Sesaxeb evropuli konvencia saxelmwi
foebs moqalaqeebis gadacemis sakiTxis gadawyvetis uf
lebamosilebasTan erTad, aniWebs moqalaqeobis cne bis 
gansazRvris kompetenciasac. eqstradiciis sfe roSi 
TanamSromlobis miznebisTvis saxelmwifoebi cdiloben 
gaafarTovon moqalaqeobis Sinaarsi da eqstradiciis 
dablokvis es meqanizmi sxva pirebzec gaavrcelon. mag
aliTad, poloneTi eqstradiciis miznebisTvis sakuTar 
moqalaqeebsa da TavSesafris mqone pirebs identur md
gomareobaSi ayenebs.117 igi aseve krZalavs ucxo saxel

117 poloneTis mier gakeTebuli deklaracia xelmisawvdomia 
vebgverdze: https://www.coe.int/en/web/conventions/full-list/-/con-
ventions/treaty/024/declarations?p_auth=zmBsNYaK (ukanasknelad 
gadamowmebulia: 30.08.2021).
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mwifosTvis poloneTSi myofi TavSesafris statusis 
mqone piris eqstradicias.118 aseTi akrZalva vrceldeba 
eqstradiciis Txovnis gamgzavn yvela saxelmwifoze, 
maT Soris pirvel rigSi im qveyanaze, romlis qmedebebis 
gamoc pirs TavSesafris ufleba mieniWa.119 daniisTvis, 
fineTisTvis, islandiisTvis, norvegiisa da SvedeTisT
vis TavianTi skandinaviuri identobidan gamomdinare 
termini ̀ moqalaqe~ niSnavs daniis, fineTis, islandiis, 
norvegiis an SvedeTis moqalaqes an am qveynebSi mud
mivad mcxovreb pirs.120 saqarTvelo ̀ moqalaqis~ cnebaSi 
moiazrebs im pirs, romelic misi kanonmdeblobiT dad
genili wesiT (dabadebiT an naturalizaciiT) flobs 
moqalaqeobas.121

118 iqve.
119 TurqeTs, germaniasa da avstrias poloneTis am midgomas

Tan mimarTebaSi negatiuri damokidebuleba gaaCniaT. isini 
eTanxmebian eqstradiciis Sesaxeb evropuli konvenciis me6 
muxlze poloneTis gakaTebul deklaracias — TavSesafris 
mqone piris eqstradiciis akrZalvas dakavSirebiT mxolod 
im SinaarsiT Tu eqstradicias iTxovs is saxelmwifo, ro
melSic arsebuli safuZvlebis gamo poloneTSi pirs mieca 
TavSesafari. ix.: https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/024/declarations?p_auth=zmBsNYaK (ukanasknelad 
gadamowmebulia: 30.08.2021).

120 daniis, fineTis, islandiis, norvegiisa da SvedeTis deklara
ciebi xelmisawvdomia vebgverdze: https://www.coe.int/en/
web/conventions/full-list/-/conventions/treaty/024/declarations?p_au-
th=zmBsNYaK (ukanasknelad gadamowmebulia: 30.08.2021).

121 saqarTvelos deklaracia xelmisawvdomia vebgverdze: https://
www.coe.int/en/web/conventions/full-list/-/conventions/treaty/024/
declarations?p_auth=zmBsNYaK (ukanasknelad gadamowmebulia: 
30.08.2021).
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3.5.3.  moqalaqeobis droSi gansazRvra

eqstradiciis Sesaxeb evropuli konvenciis me6 muxli 
iZleva moqalaqeobis droSi gansazRvris SesaZ leb
lobasac. zogadi wesis Tanaxmad, `piris moqala qeoba 
ganisazRvreba eqstradiciasTan dakav Sirebuli ga
dawyvetilebis miRebisas~.122 Tumca, konvencia Seicavs 
daTqmas, romelic saxelmwifos saSualebas aZlevs ua ri 
ganacxados piris eqstradiciaze Tu igi am qveynis mo
qalaqe gaxda eqstradiciis Taobaze gadawyvetile  bis 
miRebisa da ucxo saxelmwifosTvis gadacemis Sua
ledSi.123 eqstradiciis miznebisTvis sa xel mwifoebma 
dekla raciebi moqalaqeobis droSi gan  sazRvrasTan 
mimarTebaSic gaakeTes. avstria eqs tra diciis Taobaze 
gada wy vetilebis miRebisas TviTon gan sazRvravs gada
sacemi piris moqalaqeobis sakiTxs, mas nebismier peri
odSi SeuZlia ganacxados, rom piri misi moqalaqea da 
ar gadasces sxva saxelmwifos.124 safrangeTi moqalaqed 
miiCnevs mxolod im pirs, romelic qmedebis savaraudod 
Cadenisas ukve iyo safrangeTis moqalaqe.125 bulgare

122 eqstradiciis Sesaxeb evropuli konvenciis me6 muxlis pir
veli paragrafis „c“ qveparagrafi.

123 iqve.
124 avstriis mier gakeTebuli deklaracia xelmisawvdomia veb

gverdze: https://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/024/declarations?p_auth=zmBsNYaK (ukanasknelad gada
mowmebulia: 30.08.2021)

125 safrangeTis mier gakeTebuli deklaracia xelmisawvdomia 
vebgverdze: https://www.coe.int/en/web/conventions/full-list/-/con-
ventions/treaty/024/declarations?p_auth=zmBsNYaK (ukanasknelad 
gadamowmebulia: 30.08.2021).
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TisTvis piri moqalaqed iTvleba eqstradiciis Sesaxeb 
Txovnis miRe bam de.126 saqarTvelos am mimarTulebiT 
konvenci aze deklaracia ar aqvs gakeTebuli. Tumca, 
SeiZleba gamoiTqvas varaudi, rom igi eqstradiciis 
miznebisTvis moqalaqed Tvlis im pirs, romelic saqa
rTvelos moqalaqeobas flobda sul mcire eqstradici
is Txovnis saqarTvelosTvis gagzavnamde. aseTi mosaz
reba gamomdinaeobs ̀ moqalaqeobis Sesaxeb~ saqarTvelos 
organuli kanonis me16 muxlis pirveli punqtis `d~ 
qvepunqtidan, romelic krZalavs saqarTvelos moqalaq
is naturalizaciis formiT miniWebas Tu piri iZebneba 
saqarTvelos an sxva saxelmwifos samarTaldamcavi or
ganoebis, interpolis mier an/da mis mimarT mimdinare
obs saeqstradicio an gaZevebis procedura.

3.5.4.  moqalaqis gadacemaze uaris Tqma 
 saxelmwifosTvis warmoSobs Tu ara misi
  sisxlissamarTlebrivi devnis valdebulebas?

saerTaSoriso sisxlis samarTlisgan gansxvavebiT eqs
tradiciis evropul samarTalSi principi `dasaje an 
gadaeci~ ar aris absoluturi xasiaTis. eqstradiciis 
evropuli sistema saxelmwifoebs ar akisrebs moqa laqis 

126 bulgareTis mier gakeTebuli deklaracia xelmisawvdomia 
vebgverdze: https://www.coe.int/en/web/conventions/full-list/-/con-
ventions/treaty/024/declarations?p_auth=zmBsNYaK (ukanasknelad 
gadamowmebulia: 30.08.2021).
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mimarT sisxlissamarTlebrivi samarTalwar moebis ganx
orcielebis pirdapir valdebulebas im Sem  TxvevaSi Tu 
isini uars acxadeben eqstradiciaze.127 eqs  tra diciis 
Sesaxeb evropuli konvencia am sakiTxTan dakavSirebiT 
mxolod zogadi, dispoziciuri dana wesiT Semoifar
gleba. Tu saxelmwifo ar gadascems sakuTar moqalaqes, 
eqstradiciis Txovnis gamgzavn qveyanas SeuZlia mas 
Txovos, rom Tavadve daiwyos samarTalwarmoeba saku
Tari moqalaqis winaaRmdeg. aseT SemTxvevaSi garda imi
sa, rom saxelmwifos SeuZlia politikuri Tvalsazris
iT uari ganacxados moqalaqis devnaze, SeiZleba 
arsebobdes sxva damabrkolebeli garemoebebi: moqalaq
is imuniteti, ucxo saxelmwifoSi Cadenili qmedebis 
danaSaulad ar arseboba erovnul sisxlissamarTlebriv 
kanonmdeblobaSi, ucxo saxelmwifoSi Cadenil dana
Saulze iurisdiqciis ar arseboba da sxva. saxelmwifos 
erTaderTi konvenciuri valdebuleba gaaCnia, rom 
eqstradiciis Txovnis gamgzavn qveyanas acnobos moqa
laqesTan mimar TebaSi mis mier gatarebuli RonisZie
bebis Sesaxeb.

127 eqstradiciis Sesaxeb evropuli konvenciis proeqtze muSao
bis procesSi sami eqspertis mier SeTavazebul iqna debuleba, 
romelic moqalaqis eqstradiciasTan mimarTebaSi „dasaje an 
gadaecis“ princips iTvaliswinebda. am iniciativis mixedviT, 
saxelmwifo Tu uars ganacxadebda moqalaqis gadacemaze, igi 
valdebuli iyo sakuTari moqalaqis winaaRmdeg daewyo iseTi 
procedura, rasac daiwyebda sakuTar teritoriaze Cadenili 
danaSaulisTvis, Tumca es iniciativa ar iqna gaziarebuli. 
ix.: CDPC, PC-OC, European Convention on Extradition Explanatory Notes, 
Strasbourg, 1998, p. 7.
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3.6. erTi da imave danaSaulze orjer gasamarTlebisa da 
dasjis akrZalva _ koliziuri midgomebi evropis 
sabWos farglebSi

erTi da imave danaSaulze pasuxismgeblobis orjer da
kisrebis akrZalva (ne bis in idem) saerTo evropuli tra
diciaa.128 igi pirs icavs erTi da imave danaSaulisTvis 
orjer gasamarTlebisgan. Ne bis in idem zogierT ev ropul 
saxelmwifoSi konstituciuri rangisaa da ZiriTad uf
lebad ganixileba,129 xolo calkeul qveynebSi sisxlis 
samarTlis kanonmdeblobaSia integrirebuli da sis
xlissamarTlebrivi marTlmsajulebis imperatiul 
procedurul wesad miiCneva.130

iuridiul literaturaSi konsensusi ar aris miRweu
li ne bis in idem-is moqmedebis farglebTan mimarTebaSi. 
gabatonebuli SexedulebiT, igi ar warmoadgens saer
TaSoriso samarTlis princips da mas efeqti gaaCnia 

128 Némedi, M.: Ne bis in idem: a separation of acts in transnational cases? PF, 
vol. 7, issue 2, 2015, p. 87.

129 Vervaele, J.: Ne Bis In Idem: Towards a Transnational Constitutional Princi-
ple in the EU? Utrecht L. Rev., vol. 9, 2013, p. 212; saqarTvelos kons
tituciis 31e muxlis me8 punqti, germaniis federaciuli 
respublikis ZiriTadi kanonis 103e muxlis me3 punqti, es
toneTis konstituciis 23e muxli, lietuvas konstituciis 
31e muxli.

130  mag.: belgiis samefos sisxlis samarTlis saproceso kodeq
sis 360e muxli, saberZneTis sisxlis samarTlis saproceso 
kodeqsis 57e muxli, ungreTis sisxlis samarTlis saproceso 
kodeqsis me6 muxli, rumineTis sisxlis samarTlis saproce
so kodeqsis me10 muxli.
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mxolod erTi saxelmwifos iurisdiqciis farglebSi.131 
Ne bis in idem-is amgvari gagebiT, pirs SesaZlebelia igi
ve qmedebisTvis pasuxismgebloba daekisros sxva saxel
mwifoSic. aseTi midgoma gamomdinareobs samoqalaqo 
da politikuri uflebebis Sesaxeb saerTaSoriso paq
tis me14 muxlis me7 paragrafidan,132 adamianis ufle
baTa dacvis evropuli konvenciis me7 oqmis me4 mux
lis pirveli paragrafis redaqciidan133 da gamya rebulia 
adamianis uflebaTa evropuli sasamarTlos praqti
kiT. Tumca, arsebobs umciresobaSi myofi mecniere bis 

131  mag.: Lelieur, J.: Transnationalising’ Ne Bis In Idem: How the Rule of Ne Bis 
In Idem Reveals the Principle of Personal Legal Certainty, Utrecht L. Rev., 
vol. 9, 2013, pp. 198-210; turava,  m.:  saqarTvelos konstituciis 
42e muxlis komentari naSromSi: turava, p.: (red.) saqarT
velos konstituciis komentari, Tavi meore, saqarTvelos 
moqalaqeoba, adamianis ZiriTadi uflebani da Tavisufleba
ni, Tbilisi, 2013, gv. 551552; turava, m.: evropuli sisxlis 
samarTali, Tbilisi, 2010, gv. 137; treqseli, S.: adamianis 
uflebebi sisxlis samarTlis procesSi, Tbilisi, 2010, gv. 
431432; jiSkariani, b.: ormagi dasjis akrZalva („NE BIS IN 
IDEM“) evrokavSiris farglebSi, saerTaSoriso samarTlis 
Jurnali, N1, 2009, gv. 219; fafiaSvili, l.: saqarTvelos sisx
lis samarTlis saproceso kodeqsis me18 muxlis komentari 
naSromSi: giorgaZe, g.: (red.) saqarTvelos sisxlis samarTlis 
saproceso kodeqsis komentari, Tbilisi, 2015, gv. 137.

132 miRebulia 1966 wlis 16 dekembers, ZalaSia 1976 wlis 23 mar
ti  dan, xelmisawvdomia vebgverdze: https://matsne.gov.ge/ka/
document/view/1398335?publication=0 (ukanasknelad gadamowme
bulia: 30.08.2021).

133 miRebulia 1984 wlis 22 noembers, ZalaSia 1988 wlis pirveli 
noembridan. xelmisawvdomia vebgverdze: http://www.supreme-
court.ge/files/upload-file/pdf/aqtebi91.pdf (ukanasknelad gadamow
mebulia: 30.08.2021).
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mosazreba, romelic ne bis in idem-s saerTaSoriso samar
Tlis principad ganixilavs da misi moqmedebis areals 
avrcelebs transnacionalur urTierTobebzec.134 es 
Se xeduleba ZiriTadad dafuZnebulia evrokavSiris 
sivr ceSi ne bis in idem-is statusze, romlis safuZvelia 
1985 wlis 24 ivnisis Sengenis SeTanxmebis implementaci
is Sesaxeb konvenciis 54e muxli,135 ZiriTad ufleba
Ta qartiis 50e muxli136 da marTlmsajulebis evropu
li sasamarTlos praqtika.

winamdebare naSromSi ne bis in idem-is moqmedebis farg
lebTan dakavSirebiT ar aris gaziarebuli gabatonebu
li Sexeduleba. qvemoT mxardaWerilia mosazreba ev ro
pis sabWos farglebSi mis transnacionalur bu    ne  basTan 
mimarTebaSi. Tumca, msjeloba dasabuTebulia ara evro
kavSiris samarTlis konteqstidan,137 ara med eqst ra di
ciis evropuli sistemis gadmosaxedidan gamomdinare.

134 Conway, G.: Ne Bis in Idem in International Law, Int’l Crim. L. Rev., 2003, pp. 
217–244; Anagnostopoulos, I.: Greece, Ne Bis In Idem, IRPL, vol. 73, 2002, 
pp. 965-979; Cuesta, J.L.: Concurrent National and International Criminal 
Jurisdiction and the Principle ‘Ne Bis In Idem’, IRPL, vol. 73, 2002, pp. 707-
736.

135 xelmowerilia 1990 wlis 19 ivniss, ZalaSia 1995 wlis 26 mar
tidan, xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:42000A0922(02)&from=en 
(ukanasknelad gadamowmebulia: 30.08.2021).

136 xelmowerilia 2000 wlis 12 dekembers, ZalaSia 2009 wlis pir
ve li dekembridan, xelmisawvdomia vebgverdze: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT (ukanaskne
lad gadamowmebulia: 30.08.2021).

137 ix. Tavi III, §4.1.2.

105



78

giorgi mirianaSvili

3.6.1. Ne bis in idem-is principis moqmedebis farglebi 
adamianis uflebaTa dacvis evropuli konvenciis 
mixedviT

rogorc aRiniSna, adamianis uflebaTa dacvis evropuli 
konvenciis me7 oqmis me4 muxli138 adgens erTi da imave 
danaSaulze orjer gasamarTlebis an dasjis akrZalvas. 
evropuli konvenciis Tavdapirveli redaqcia ne bis in 
idemis Sesaxeb debulebas pirdapir ar Seicavda. garda 
amisa, adamianis uflebaTa evropuli sasamarTlo kon
venciis me6 muxliT dacul sferoSi (samarTliani sa
samarTlos ufleba) ne bis in idem-is princips nagulisx
mevi formiTac ar moiazrebs.139  zogadad ne bis in idem-is 
principTan  mimarTebaSi adamianis uflebaTa evropuli 
sasamarTlos praqtika erTiani da Tanmimdevrulia, igi 
gansazRvravs ne bis in idem-is principis moqmedebis far

138 „dauSvebelia sisxlis samarTlis wesiT piris xelmeored ga sa
marTleba an dasja erTi da imave saxelmwifos iurisdiqciis 
farglebSi im danaSaulisaTvis, romlisTvisac is erTxel 
ukve sabolood iqna gamarTlebuli an msjavrdebuli am 
saxelmwifos kanonmdeblobisa da sisxlis samarTlis pro
cesis Sesabamisad.“.

139 adamianis uflebaTa evropuli sasamarTlos 1994 wlis 20 
maisis gadawyvetileba saqmeze: E.G.M. v. Luxembourg, [24015/94].
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glebs,140  Sinaarss,141  pirisTvis dakisrebuli pasuxism
geblobis sisxlissamarTlebriv sasjelad Sefasebis 
kriteriumebs,142  erovnuli sasamarTlos saboloo ga
da wyvetilebis cnebas143  da SemTxvevebs, rodesac axali 
msjavri dadebulia igive qmedebisTvis.144

140 mag.: adamianis uflebaTa evropuli sasamarTlos 1995 wlis 
16 ianvris gadawyvetileba saqmeze: Gestra v. Italy, [21072/92]; 
adamianis uflebaTa evropuli sasamarTlos 2001 wlis 28 
ivnisis gadawyvetileba saqmeze: Amrollahi v. Denmark, [56811/00]; 
adamianis uflebaTa evropuli sasamarTlos 2007 wlis 22 mai
sis gadawyvetileba saqmeze: Böheim v. Italy [35666/05]; adamianis 
uflebaTa evropuli sasamarTlos 2014 wlis 04 seqtembris 
gadawyvetileba saqmeze: Trabelsi v. Belgium [140/10]; adamianis 
uflebaTa evropuli sasamarTlos 2018 wlis 20 Tebervlis 
gadawyvetileba saqmeze: Krombach v. France [67521/14].

141 mag.: adamianis uflebaTa evropuli sasamarTlos 2006 wlis 21 
seqtembris gadawyvetileba saqmeze: Maszni v. Romania, [59892/00]; 
adamianis uflebaTa evropuli sasamarTlos 2011 wlis 06 ian
vris gadawyvetileba saqmeze: Paksas v. Lithuania, [34932/04]. ada
mianis uflebaTa evropuli sasamarTlos 2011 wlis 31 maisis 
gadawyvetileba saqmeze: Kurdov and Ivanov v. Bulgaria, [16137/04].

142  mag.: adamianis uflebaTa evropuli sasamarTlos 1976 wlis 08 
ivnisis gadawyvetileba saqmeze: Engel and Others v. the Netherlands 
[5100/71; 5101/71; 5102/71; 5354/72; 5370/72]; adamianis uflebaTa 
evropuli sasamarTlos 2016 wlis 15 noembris gadawyvetile
ba saqmeze: A. and B. v. Norway, [24130/11 and 29758/11].

143 mag.: adamianis uflebaTa evropuli sasamarTlos 2014 wlis 27 
noembris gadawyvetileba saqmeze: Lucky Dev v. Sweden, [7356/10]; 
adamianis uflebaTa evropuli sasamarTlos 2016 wlis 09 
ivnisis gadawyvetileba saqmeze: Sismanidis and Sitaridis v. Greece, 
[66602/09 and 71879/12].

144 mag.: adamianis uflebaTa evropuli sasamarTlos 2009 wlis 
10 Tebervlis gadawyvetileba saqmeze: Sergey Zolotukhin v. Russia, 
[14939/03]; adamianis uflebaTa evropuli sasamarTlos 2009 
wlis 16 ivnisis gadawyvetileba saqmeze: Ruotsalainen v. Finland, 
[13079/03]; adamianis uflebaTa evropuli sasamarTlos 2011 
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Ne bis in idem-is moqmedebis farglebTan mimarTebaSi ada
mianis uflebaTa evropuli sasamarTlos precedentuli 
samarTali agebulia konvenciis me7 oqmis me4 muxlis 
pirveli paragrafis sityvasityviT ganmartebaze, ro
melic am uflebis arsebobas adasturebs erTi saxelm
wifos iurisdiqciis farglebSi da gamoricxavs tran
sanacionalur doneze. saqmeSi boheimi italiis 
wi naaRmdeg, sadac ganmcxadebeli miuTiTebda, rom igi 
erTi da imave faqtebisTvis gaasamarTla germaniisa da 
italiis sasamarTloebma da dairRva ne bis in idem-is prin-
cipi, sasamarTlom saCivari dauSveblad cno. adamianis 
uflebaTa evropuli sasamarTlos TqmiT, ne bis in idem-is 
principi moqmedebs mxolod erTi qveynis iurisdiqciis 
farglebSi da ar zRudavs sxva qveyanas gaasamarTlos 
piri imave qmedebisTvis.145 sasamarTlom igive midgoma 
gaimeora saqmeSi Trabelsi belgiis winaaRmdeg, romel
Sic teroristul aqtebSi monawileobis braldebis ga
mo xorcieldeboda tunisiis moqalaqis eqstradicia 
amerikis SeerTebul StatebSi. misi gancxadebiT, ne bis in 
idem-is principi ar icavs pirs sxvadasxva saxelmwifoeb
Si erTi da imave danaSaulis CadenisTvis gasa marTlebisa 
da dasjisgan.146 adamianis uflebaTa evropulma sa
samarTlom saqmeSi krombaxi safrangeTis winaaRmdeg 

wlis 18 oqtombris gadawyvetileba saqmeze: Tomasović v. Croatia,  
[53785/09].

145 adamianis uflebaTa evropuli sasamarTlos 2007 wlis 22 
maisis gadawyvetileba saqmeze: Böheim v. Italy [35666/05].

146 adamianis uflebaTa evropuli sasamarTlos 2014 wlis 04 
seqtembris gadawyvetileba saqmeze: Trabelsi v. Belgium [140/10].
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saCivari dauSveblad cno da ne bis in idem-is principis 
darRvevad ar Seafasa safrangeTis mier ganmcxadeblis 
gasamarTleba im danaSaulisTvis, romelSic germaniis 
sasamarTlom igi gaamarTla. misi Sexedu lebiT, adami
anis uflebaTa dacvis evropuli konvenciis me7 oqmis 
me4 muxliT aRiarebuli ne bis in idem-is principi xels 
ar uSlis konvenciis xelSemkvreli qveynis sasamarTlos 
mier piris xelmeored gasamarTlebasa da dasjas im da
naSaulisTvis, romlis CadenaSic am piris mimarT sxva 
xelSemkvrel saxelmwifoSi dadga saboloo gamamtyu
nebeli Tu gamamarTlebeli ganaCeni.147

adamianis uflebaTa evropuli sasamarTlos preceden
tuli samarTali ne bis in idem-is principis moqmedebis 
farglebTan mimarTebaSi efuZneba adamianis uflebaTa 
dacvis evropuli konvenciis me7 oqmis me4 muxlis pir
veli paragrafis gramatikul interpretacias. Ne bis in 
idem-is konvenciuri Sinaarsi ar iZleva mis transnacio
nalur doneze gamoyenebis SesaZleblobas, radgan xsen
ebul normaSi mkafiod aris gamoyenebuli sityvebi ̀ er
Ti da imave saxelmwifos iurisdiqciis farglebSi~. 
konvenciis me7 oqmis me4 muxlis pirveli paragrafis 
mkacrad dazustebuli Sinaarsidan gamomdinarec cal
saxaa, rom xelSemkvrel mxareebs ar gaaCndaT ne bis in 
idem-is principis saxelmwifoTaSoris urTierTobebSi 
gamoyenebis survili.148 Ne bis in idem-is konvenciuri gage

147 adamianis uflebaTa evropuli sasamarTlos 2018 wlis 20 Te
bervlis gadawyvetileba saqmeze: Krombach v. France [67521/14].

148 Explanatory Report to the Protocol No. 7 to the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, p. 7, xelmisawvdomia 
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ba aris misi arasrulyofilad, viwro ganzomilebiT 
dadgenis tolfasi, rac bunebrivia mniSvnelovnad am
cirebs am uflebis dacvis standarts da uSvebs erTi 
da imave danaSaulze piris xelmeored gasamarTlebisa 
da dasjis perspeqtivas sxva saxelmwifoSi.

3.6.2.  Ne bis in idemis principis transnacionaluri 
xasiaTi eqstradiciis evropul sistemaSi

adamianis uflebaTa evropuli sasamarTlos preceden
tuli samarTali da iuridiul literaturaSi gaba
tonebuli Sexeduleba ne bis in idem-is principis mxolod 
erovnul iurisdiqciaSi arsebobasTan mimarTebaSi ugul
vebelyofs mis transnacionalur xasiaTs eqstradiciis 
evropul sistemaSi. am principis moqmedebis farglebi 
eqstradiciis evropul ganzomilebaSi ufro farToa, 
vidre adamianis uflebaTa dacvis evropul konvenciaSi, 
radgan gamoiyeneba saxelmwifoTaSoris urTierTobeb
Sic. Sesabamisad, eqstradiciis evropul sistemaSi erTi 
da imave danaSaulze orjer gasamarTlebisa da dasjis 
akrZalvis ufro maRali standartia dadgenili vidre 
adamianis uflebaTa dacvis evropul konvenciaSi. Tum
ca, eqstradiciis Sesaxeb evropuli konvenciis materi

vebgverdze: https://rm.coe.int/CoERMPublicCommonSearchServices/
DisplayDCTMContent?documentId=09000016800c96fd (ukanasknelad 
gadamowmebulia: 30.08.2021).
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aluri iurisdiqciidan gamomdinare, igi SezRudulad, 
mxolod saeqstradicio warmoebis procesze vrceldeba 
da ar faravs mis miRma arsebul SemTxvevebs.

Ne bis in idem-is principi Tavidanve iyo gaTvaliswinebu
li eqstradiciis Sesaxeb evropuli konvenciis me9 
muxlSi. mogvianebiT konvenciis pirvelma damatebiT
ma oqmma misi Sinaarsi gaafarTova. eqstradiciis Ses
axeb evropuli konvenciis me9 muxlis pirveli para
grafi erTi da imave danaSaulze pasuxismgeblobis 
orjer dakisrebis akrZalvasTan mimarTebaSi adgens 
rogorc imperatiul moTxovnas, agreTve saxelmwifos 
diskreciul uflebamosilebas.

Ne bis in idem-is principis imperatiuli moTxovnaa, rom 
piri ar SeiZleba daeqvemdebaros eqstradicias Tu Tx
ovnis mimReb saxelmwifoSi im danaSaulTan dakavSire
biT, romlisTvis eqstradicia moiTxoveba, piris mimarT 
miRebulia saboloo sasamarTlo gadawyvetileba (res 
judicata). eqstradiciis Sesaxeb evropuli konvenciisTvis 
irelevanturia sasamarTlos gadawyve ti lebiT damd
gari Sedegi  (piris gamarTleba Tu gamtyu neba), mTavaria 
igi iyos saboloo da ar eqvemdebarebodes gasaCivre
bas.149

Ne bis in idem-is principTan mimarTebaSi saxelmwifos 
diskreciuli uflebamosileba gulisxmobs mis Sesa
Zleblobas piri ar gadasces Txovnis gamgzavn saxelmwi

149 Explanatory Report to the European Convention on Extradition, Paris, 1957, 
p. 8.
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fos Tu igi gadawyvets _ ar daiwyos an Sewyvitos samar
Talwarmoeba im danaSaulze, romelsac eqstradiciis 
Txovna ukavSirdeba. Tumca, axali garemoebebis gamov
lenis SemTxvevaSi, romliTac arsebobs piris mimarT 
samarTalwarmoebis ganaxlebis obieqturi safuZveli, 
eqstradiciis Txovnis mimRebma saxelmwifom an Tavadve 
unda daiwyos samarTalwarmoeba an piris eqstradicia 
unda ganaxorcielos.150

eqstradiciis Sesaxeb evropuli konvenciis pirveli 
damatebiTi oqmiT eqstradiciis Sesaxeb evropuli kon
venciis me9 muxlSi Setanili cvlilebebiT ne bis in idem-
is principis moqmedebis farglebi kidev ufro gafar
Tovda da eqstradiciis Txovnis gamgzavni da mimRebi 
saxelmwifoebis iurisdiqciasTan erTad moicva eqs
tradiciis Sesaxeb evropuli konvenciis xelSemkvreli 
mesame saxelmwifos iurisdiqciac, Tumca SezRuduli 
formiT.151 es cvlileba aris mcire wingadadgmuli nabi
ji evropis sabWos wevr saxelmwifoebs Soris sisxlis 

150 iqve, p. 9.
151 Ne bis in idemis principis transnacionaluri xasiaTi sami saxel

mwifos iurisdiqciis konteqstSi agreTve gaTvaliswinebulia 
sisxlis samarTlis gadawyvetilebaTa saerTaSoriso val
idurobis Sesaxeb 1970 wlis evropuli konvenciis 53e mux
liT, xelmisawvdomia vebgverdze: https://www.coe.int/en/web/
conventions/full-list/-/conventions/rms/0900001680072d3b (ukanask-
nelad gadamowmebulia: 30.08.2021) da sisxlis samarTlis saqmis 
masalebis gadacemis Sesaxeb 1972 wlis evropuli konvenciis 
35e muxliT, xelmisawvdomia vebgverdze: https://www.coe.
int/en/web/conventions/full-list/-/conventions/rms/0900001680072d42 
(ukanasknelad gadamowmebulia: 30.08.2021).
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samarTlis saqmeebze gamotanili sasamarTlo gad
awyvetilebebis urTierTaRiarebis xelSewyobis Tval
sazrisiT.152

zemoxsenebulis garda, ne bis in idem-is principis gamo 
piris gadacema akrZalulia maSinac, Tu mis mimarT im 
danaSaulze, romlisTvis eqstradiciaa moTxovnili 
eqstradiciis Sesaxeb evropuli konvenciis xelSem
kvrel mesame saxelmwifoSi miRebuli saboloo, gasaCiv
rebas dauqvemdebarebeli sasamarTlo gadawyvetilebiT 
(res judicata): 1. piri gamarTlda; 2. pa ti m robis vada an 
sxva sasjeli, romelic pirs Seefar da iqna srulad aR
srulebuli an sasjeli mTlianad an is nawili, romel
ic ar iqna aRsrulebuli, daeqvemdebara Sewyalebas an 
amnistias; 3. gamotanilia gamamtyunebeli ganaCeni sanq
ciis gareSe.153 Tumca, ne bis in idem-is akrZalva ar moqme
debs, rodesac danaSauli erTi mxriv, mimarTulia pi
risken an organosken, romelsac eqstradiciis Txovnis 
gamomgzavn saxelmwifoSi sajaro statusi gaaCniaT (e.w. 
saxelmwifo interesebis winaaRmdeg Cadenili danaSa-
ulebi),154 an meore mxriv, srulad an nawilobriv Cade
nilia eqstradiciis Txovnis gamgzavni saxelmwifos 

152 Explanatory Report to the AP to the European Convention on Extradition, 
Strasbourg, 1975, p. 6, xelmisawvdomia vebgverdze: https://rm.coe.
int/CoERMPublicCommonSearchServices/DisplayDCTMContent?docu-
mentId=09000016800c96cb (ukanasknelad gadamowmebulia: 
30.08.2021).

153 eqstradiciis Sesaxeb evropuli konvenciis pirveli damatebi
Ti oqmis me2 muxli.

154  iqve, me2 muxlis me3 paragrafis „a“ da „b“ qveparagrafebi.
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teritoriaze.155 garda amisa, ne bis in idem-is principi ar 
gamoiyeneba im SemTxvevaSic, rodesac eqstradiciis Ses
axeb evropuli konvenciis xelSemkvrelma mesame saxel
mwifom gadawyvita ar daewyo an Seewyvita samarTalwar
moeba im danaSaulze, romelsac eqstradiciis Txovna 
exeba.

adamianis uflebaTa dacvis evropuli konvenciis
gan gansxvavebiT, erTi da imave danaSaulze orjer 
gasamarTlebis an dasjis akrZalvas eqstradiciis ev
ropul sistemaSi transnacionaluri xasiaTi gaaCnia. 
eqstradiciis procesSi piri daculia xelmeored 
gasamarTlebisgan. Ne bis in idem-is principis arsi adami
anis uflebaTa dacvis evropuli konvenciis gagebiT mx
olod erT ganzomilebiani — erovnuli masStabisaa. misi 
konvenciuri farglebi garda imisa, rom ar vrceldeba 
iseT SemTxvevaze, rodesac igive danaSaulis gamo xde
ba sxva saxelmwifoSi piris xelmeored gasamarTleba, 
aseve ar faravs eqstradiciis sferos. adamianis ufle
baTa dacvis evropuli konvenciisa da adamianis ufle
baTa evropuli sasamarTlos gadmosaxedidan piris 
eqstradicia maSinac aris SesaZlebeli Tu eqstradiciis 
Txovnis mimReb saxelmwifoSi igi imave danaSaulisTvis 
gasamarTlda.

evropis sabWos farglebSi moqmedebs erTi da imave da
naSaulze orjer gasamarTlebis an dasjis akrZalvis 
principis ori koliziuri konvenciuri standarti, ro
melTagan ufro dabali dadgenilia adamianis uflebaTa 

155 iqve, me2 muxlis me3 paragrafis „c“ qveparagrafi.
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dacvis evropuli konvenciiT. aqedan gamomdinare, re
komendirebulia evropis sabWos doneze ganxorcield
es ne bis in idem-is principis moqmedebis farglebis uni
ficirebulad, Tanabrad gansazRvra da adamians 
uflebaTa dacvis evropul konvenciaSi erTi da imave 
danaSaulze orjer gasamarTlebis an dasjis akrZalvis 
principi gavrceldes eqstradiciis sferozec. Sedegad, 
adamianis uflebaTa dacvis evropuli konvenciaSic igi 
SeiZens transnacionalur xasiaTs.

3.6.3.  Ne bis in idem-is principis qarTuli modeli 
eqstradiciis sferoSi

Ne bis in idem-is principis qarTuli modeli or ganzomi
lebiania. igi moqmedebs rogorc saqarTvelos iuris
diqciis farglebSi (erovnuli ganzomileba), agreTve 
eqstradiciis mimarTulebiT TanamSromlobis proces
Si (transnacionaluri ganzomileba).

Ne bis in idem-is principis erovnuli ganzomileba gamom
dinareobs saqarTvelos konstituciidan, adamianis 
uflebaTa dacvis evropuli konvenciidan da saqarTve
los sisxlis samarTlis saproceso kodeqsidan. eqstra
di ciis sferoSi misi transnacionaluri buneba efuZne
ba agreTve saqarTvelos konstitucias, eqstradiciis 
Sesaxeb evropuli konvenciasa da `sisxlis samarTlis 
sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ saqa
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rTvelos kanonis sistemur ganmartebas. Tumca, qarT
veli mecnierebi ar iziareben mosazrebas ne bis in idem-is 
principis transnacionalur bunebasTan mimarTebaSi. 
maTi azriT, igi moqmedebs mxolod erovnul iurisdiq
ciaSi.156

 

3.6.3.1. Ne bis in idem-is konstituciuri principis 
avtonomiuri standarti erovnuli 

 iurisdiqciis farglebSi

Ne bis in idem-is principi saqarTvelos konstituciiT 
aRi arebuli saproceso uflebebis nawilia. igi aris ab
soluturi xasiaTis da SezRudvas ar eqvemdebareba.157 
konstituciis 31e muxlis me8 punqti krZalavs ganmeo

156 turava, m.: saqarTvelos konstituciis 42e muxlis komen
tari naSromSi: turava, p.: (red.) saqarTvelos konstituciis 
komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis 
ZiriTadi uflebani da Tavisuflebani, Tbilisi, 2013, gv. 552. 
fafiaSvili, l.: saqarTvelos sisxlis samarTlis saproceso 
kodeqsis me18 muxlis komentari naSromSi: giorgaZe, g.: (red.) 
saqarTvelos sisxlis samarTlis saproceso kodeqsis komen
tari, Tbilisi, 2015, gv. 132.

157 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 05 
oqtombris gadawyvetileba saqmeze: „saqarTvelos uzenaesi 
sasamarTlos konstituciuri wardgineba saqarTvelos sisx
lis samarTlis saproceso kodeqsis 306e muxlis me4 nawilis 
konstituciurobis Taobaze da saqarTvelos uzenaesi sa
samarTlos konstituciuri wardgineba saqarTvelos sisxlis 
samarTlis saproceso kodeqsis 297e muxlis „z“ qvepunqtis 
konstituciurobis Taobaze“, II, p. 36.
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rebiT msjavris dadebas erTi da imave danaSaulisTvis. 
erTi SexedviT, adamianis uflebaTa dacvis evropuli 
konvencia ne bis in idem-is principis ufro maRal stand
arts adgens vidre saqarTvelos konstitucia, radgan 
evropuli konvencia xelmeored dasjasTan erTad 
dauSveblad acxadebs xelmeored gasamarTlebasac. ig
ive mosazrebas gamoTqvams profesori fafiaSvili saqa
rTvelos sisxlis samarTlis saproceso kodeqsis me18 
muxlTan mimarTebaSi, romelic ganmeorebiT msjavr
debis paralelurad krZalavs ganmeorebiT dakavebasa 
da bralis wayenebas.158  Tumca, konstituciur normaSi 
arsebul principebs, terminebsa da samarTlebriv cne
bebs avtonomiuri Sinaarsi gaaCniaT, romlebic SesaZle
belia zustad ar emTxveodes saqarTvelos kanonmde
blobaSi, maT Soris saerTaSoriso xelSekrulebebSi 
igive principebis, terminebis, cnebebis Sinaarss, magram 
maT moicavdes. Ne bis in idem-is principis konstituciuri 
gageba ar unda iqnes miCneuli mxolod adamianis ufle
baTa dacvis evropuli konvenciiT gaTvaliswinebuli 
xelmeored dasjis akrZalvis an saqarTvelos sisxlis 
samarTlis saproceso kodeqsSi moazrebuli ganmeore
biTi dasjis akrZalvis eqvivalentad. konstituciuri 
normis amgvari aRqmiT mniSvnelovnad viwrovdeba ro

158 fafiaSvili, l.: saqarTvelos sisxlis samarTlis saproce
so kodeqsis me18 muxlis komentari naSromSi: giorgaZe, g.: 
(red.) saqarTvelos sisxlis samarTlis saproceso kodeqsis 
komentari, Tbilisi, 2015, gv. 132; igive mosazrebisTvis aseve 
ix: darbaiZe, l.: ganmeorebiT gasamarTlebisa da dasjisagan 
dacvis konstituciuri uflebis realizaciis praqtikuli 
asp eqtebi, marTlmsajuleba da kanoni, #1, 2016, gv. 31.
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gorc misi mizani, aseve daculi sfero. konstitucia 
erTi da imave danaSaulze ganmeorebiTi msjavris 
dadebis akrZalvaSi moiazirebs princips — `araviTari 
brali sasjelis gareSe~ (nulla culpa sine poena). Ne bis in idem-
is konstituciuri principi imTaviTve krZalavs igive 
danaSaulisTvis piris dakavebas, bralis wayenebasa da 
gasamarTlebas, radgan am procesualuri ciklis gareSe 
pirisTvis msjavris dadeba ver ganxorcieldeba. ms
javris dakisrebis konstituciuri SesaZleblobis ga
reSe sisxlis samarTlis procesis warmoebas samarTle
brivi legitimacia ar gaaCnia da saxelwifos mxridan 
TviTnebobaa. saqarTvelos konstitucia igive dana
Saulze msjvaris dadebis akrZalviT _ e.i. sisxlis 
samarTlis procesis saboloo etapis gamoricxviT azrs 
ukargavs imave danaSaulTan mimarTebaSi yvela sisxlis
samarTlebrivi procesualuri etapis ganxorcielebas. 
aqedan gamomdinare, erovnuli iurisdiqciis konteqst
Si ne bis in idem-is konstituciuri principi arsebiTad 
identuria ne bis in idem-is principis konvenciuri da saqa
rTvelos sisxlis samarTlis saproceso kodeqsiT dad
genili Sinaarsis da ar adgens maTze dabal standarts.

3.6.3.2.  Ne bis in idem-is principis  qarTuli 
 modelis transnacionaluri xasiaTi 

eqstradiciis sferoSi

saqarTvelos konstituciis 31e muxlis me8 punqtSi mi120
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TiTeba xorcieldeba mxolod ne bis in idem-is principze. 
igi ar adgens misi moqmedebis farglebs. konstitucia 
Riad tovebs sakiTxs gamoiyeneba Tu ara es principi 
saqarTvelosTvis wardgenil eqstradiciis TxovnebTan 
mimarTebaSi.

profesori turava miiCnevs, rom ne bis in idem-is konsti-
tuciuri principis interpretacia unda ganxorciel
des adamianis uflebaTa dacvis evropuli konvenciisa 
da adamianis uflebaTa evropuli sasam arTlos praq
tikis Sesabamisad.159 amgvari midgomiT ne bis in idem-is 
principis moqmedeba vrceldeba mxolod erovnuli iu
risdiqciis farglebSi da igi ar gamoricxavs piris sx
va saxelmwifosTvis gadacemas im danaSaulisTvis, rom
lis CadenisTvis gasamarTlebuli iqna saqarTveloSi. 
profesori fafiaSvili iziarebs mosazrebas ne bis in 
idem-is principis erovnul doneze moqmedebasTan 
mimarTebaSi, misi azriT, mas `ar aqvs transnacionalu
ri moqmedeba da ar ukrZalavs me2 saxelmwifos xelax
al gasamarTlebas Tu ar arsebobs aRniSnulis Sesaxeb 
specialuri SeTanxmeba, an qveyana ar aRiarebs sxva qve
ynis ganaCenTa moqmedebas~.160 profesor fafiaSvilis 

159 turava, m.: saqarTvelos konstituciis 42e muxlis komen
tari naSromSi: turava, p.: (red.) saqarTvelos konstituciis 
komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis 
ZiriTadi uflebani da Tavisuflebani, Tbilisi, 2013, gv. 552.

160 fafiaSvili, l.: saqarTvelos sisxlis samarTlis saproce
so kodeqsis me18 muxlis komentari naSromSi: giorgaZe, g.: 
(red.) saqarTvelos sisxlis samarTlis saproceso kodeqsis 
komentari, Tbilisi, 2015, gv. 137.
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SefasebiT, ne bis in idem-is principi ar irRveva, roca 
erTi da imave qmedebisTvis piris damnaSaveobis sakiTxi 
gadawyvita saqarTvelos erovnulma sasamarTlom an/da 
sagamoZiebo organoebma saqarTvelos kanonmdeblobis 
Sesabamisad, `xolo mogvianebiT misi saqme ganxilul 
iqna sxva saxelmwifos sasamarTlos mier (magaliTad, 
msjavrdebulTa gadacemis an eqstradiciis SemTxvevaSi, 
rodesac mimRebi saxelmwifos sasamarTlo uzrunvely
ofs pirisaTvis wayenebuli braldebis adgilobrivi 
kanonmdeblobis moTxovnebTan SesabamisobaSi moyva
nas).~161 qarTul iuridiul literaturaSi gabatonebu
li Sexedulebis sawinaaRmdegod unda iTqvas, rom ne bis 
in idem-is principis farglebis gansazRvra mxolod saqa
rTvelos sisxlis samarTlis saproceso kodeqsisa da 
adamianis uflebaTa dacvis evropuli konvenciis kon
teqstSi da saqarTvelos konstituciis 31e muxlis me
8 punqtis viwro ganmartebiT Seufasebelia eqstard
iciis procesSi, kerZod eqstradiciis Sesaxeb evropul 
konvenciaSi am principis roli.

`sisxlis samarTlis sferoSi saerTaSoriso TanamSrom
lobis Sesaxeb~ saqarTvelos kanoni aRiarebs ne bis in idem-
is principis transnacionalur xasiaTs. misi 26e muxli 
krZalavs piris sxva saxelmwifosaTvis gadacemas, rode
sac im danaSaulTan dakavSirebiT, romlis CadenisTvi
sac moiTxoveba piris eqstradicia, saqarTvelos sa-
samarTlos mier gamotanilia ganaCeni an saqarTvelos 
Sesabamisma organoebma miiRes saboloo gadawyvetile-
ba sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb. Ne 

161 iqve.
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bis in idem-is principis qarTuli modeli garkveulwilad 
arTulebs misi Sinaarsis gansazRvris process, radgan 
eqstradiciis Sesaxeb evropuli konvenciis me9 muxlis 
pirveli paragrafisgan gansxvavebiT, ar moiTxovs, rom 
eqstradiciaze uaris Tqmisas arsebobdes sasamarTlos 
saboloo gadawyvetileba. Sesabamisad, kanonmdebel
ma saqarTvelos mianiWa ufleba uari ganacxados piris 
gadacemaze maSinac, rodesac mis mimarT gamotanili 
sasamarTlos gadawyvetileba ar aris saboloo (res judi-
cata). Ne bis in idem-is principis qarTuli modelis trans
nacionaluri ganzomileba SeuTavsebelia eqstradiciis 
evropul sistemaSi ne bis in idem-is principis SinaarsTan. 
evropul saxelmwifoTa gavrcelebuli midgomiT piris 
gadacema ne bis in idem-is principiT mxolod im SemTxveva
Si ikrZaleba, rodesac mis mimarT miRebuli sasamarTlo 
gadawyvetileba sabolooa da gasaCivrebas ar eqvemde
bareba.

eqstradiciis Sesaxeb evropuli konvencia da `sisxlis 
samarTlis sferoSi saerTaSoriso TanamSromlobis Ses
axeb~ saqarTvelos kanoni aRiareben ne bis in idem-is prin-
cipis transanacionalur xasiaTs da mis moqmedebas 
avrceleben eqstradiciis sferoSi, Tumca maTi Sinaar
si ar aris identuri. eqstradiciis Sesaxeb evropul 
konvenciasTan (rogorc saqarTvelos saerTaSoriso 
xelSekrulebasTan) ̀ sisxlis samarTlis sferoSi saer
TaSoriso TanamSromlobis Sesaxeb~ saqarTvelos kano
nis (saerTaSoriso xelSekrulebaze dabali rangis mqone 
aqtis) SesabamisobaSi moyvanis mizniT, rekomendirebu
lia, rom ne bis in idem-is principis qarTuli modeli dae
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fuZnos evropul saxelmwifoTa konsensuss da gaxdes 
eqstradiciis Sesaxeb evropuli konvenciis me9 muxlis 
pirveli paragrafis identuri. aseT SemTxvevaSi piris 
gadacemaze uaris Tqma SesaZlebeli iqneba mxolod sa
samarTlos saboloo gadawyvetilebis (res judicata) arse
bobis safuZvelze. `sisxlis samarTlis sferoSi saer
TaSoriso TanamSromlobis Sesaxeb~ saqarTvelos 
kanonze dayrdnobiT saqarTvelos mier piris gadace
maze uaryofiTi gadawyvetilebis miReba sasamarTlos 
im gadawyvetilebis safuZvelze, romelic ar aris sab
oloo, ewinaaRmdegeba ara mxolod eqstradiciis Ses
axeb evropuli konvenciis me9 muxls, agreTve saqarT
velos konstitucias. konstitucia pirdapir aniWebs 
upiratesobas saqarTvelos saerTaSoriso xelSekrule
bebs organul da Cveulebriv kanonebTan mimarTebaSi.

zemoxsenebulidan gamomdinare, ne bis in idem-is principis 
qarTuli modeli dualuri xasiaTisaa. igi garda imisa, 
rom vrceldeba saqarTvelos teritoriaze, agreTve 
gamoiyeneba transnacionalur urTierTobebSic — 
eqstradiciis sferoSi.

3.6.4.  Ne bis in idemis principis romeli 
 evropuli standarti unda gamoiyenos 
 saqarTvelom eqstradiciis procesSi?

saqarTvelosTvis wardgenil eqstradiciis TxovniT 
gaTvaliswinebul im danaSaulze, romlis CadenisTvisac 
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moiTxoveba piris eqstradicia da arsebobs saqarTve
los sasamarTlos mier gamotanili saboloo ganaCeni, 
romeli evropuli standartiT unda ixelmZRvanelos 
saqarTvelom? aseT SemTxvevaSi saqarTvelom gad
awyvetileba unda miiRos adamianis uflebaTa dacvis 
evropuli konvenciis me7 damatebiTi protokolis me
4 muxlis safuZvelze da piri gadasces eqstradiciis 
Txovnis gamomgzavn saxelmwifos, Tu eqstradiciis Ses
axeb evropuli konvenciis me9 muxlis Sesabamisad uari 
ganacxados eqstradiciaze? 

eqstradiciis sferoSi saqarTvelom adamianis ufleba
Ta dacvis koliziuri evropuli standartebidan unda 
gamoiyenos is, romelic piris uflebis dacvisTvis ad
gens ufro maRal standarts. eqstradiciis Sesaxeb ev
ropuli konvencia ne bis in idem-is principisTvis trans
nacionaluri xasiaTis miniWebiT, ufro maRali 
stan dartiT icavs pirs xelmeored gasamarTlebisa da 
dasjisagan, vidre adamianis uflebaTa dacvis evropu
li konvencia. rogorc zemoT aRiniSna, igi erTi mxriv, 
gamoricxavs piris gadacemas, rodesac Txovnis mimReb 
saxelmwifoSi im danaSaulTan dakavSirebiT, romlisT
vis eqstradicia moiTxoveba, mis mimarT miRebulia sab
oloo sasamarTlo gadawyvetileba, meore mxriv, Tx
ovnis mimReb saxelmwifos aniWebs SesaZleblobas piri 
ar gadasces Tu gadawyvets, rom ar daiwyos an Sewyvitos 
samarTalwarmoeba im danaSaulze, romelsac eqstradici
is Txovna ukavSirdeba. Ne bis in idem-is principi  adamia  nis 
uflebaTa dacvis evropuli konvenciis mixedviT mxo
lod erTi saxelmwifos iurisdiqciis farglebSi moq
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medebs da ar faravs eqstradiciis process. Sesabamisad, 
eqstradiciis sferoSi, rodesac saqarTvelosTvis 
wardgenili Txovna ukavSirdeba erTi da imave dana
Saulze piris gasamarTlebis an dasjis sakiTxs, saqarT
velom piris gadacemis Taobaze gadawyvetileba unda 
miiRos eqstradiciis Sesaxeb evropul konvenciaze 
dayrdnobiT.

3.7.  xandazmulobis vadis gasvlis gamo eqstradiciis 
akrZalva

sisxlissamarTlebrivi pasuxismgeblobis dakisrebisgan 
gaTavisufleba xandazmulobis vadis gasvlis gamo sisx
lis samarTlis erTerTi fundamenturi principia. mi
si Sinaarsi SeiZleba gagebul iqnes rogorc ̀ araviTari 
pasuxismgebloba xandazmulobis vadis gareSe~. am prin
cips ar gaaCnia moqmedebis absoluturi xasiaTi. igi ar 
vrceldeba saerTaSoriso danaSaulebTan mimarTebaSi.162 
xandazmulobis vadis gasvlis gamo sisxlissamarTle
brivi pasuxismgeblobis dakisrebis akrZalvis moTx
ovnas kavSiri gaaCnia ara mxolod erovnul sisxlis 
samarTalwarmoebaze, agreTve eqstradiciazec. igi e.w. 
eqstradiciis Sesaxeb 1951 wlis frankogermanuli xe
lSekrulebis gavleniT Tavidanve iqna gaTvaliswinebu

162 sisxlis samarTlis saerTaSoriso sasamarTlos wesdebis 29e 
muxli.
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li eqstradiciis evropul sistemaSic.163 Tumca, eqs
tradiciis Sesaxeb evropuli konvenciis me10 muxls 
xandazmulobis vadis gasvlis gamo sisxlissamarTle
brivi pasuxismgeblobis dakisrebis sakiTxTan mimarTe
baSi ori, urTierTkoliziuri standarti aqvs.

pirveli standarti gulisxmobs xandazmulobis vadis 
gasvlis gamo sisxlissamarTlebrivi pasuxismgeblo
bis dakisrebis absolutur akrZalvas. igi mocemu lia 
eqstradiciis Sesaxeb evropuli konvenciis me10 mux
lis sawyis redaqciaSi, romelic gamonaklisis gareSe 
dauSveblad miiCnevs piris gadacemas Tu eqstradici
is Txovnis gamgzavn an mimReb saxelmwifoSi gasulia 
eqstradiciis TxovniT gaTvaliswinebuli danaSaulisT
vis sisxlissamarTlebrivi pasuxismgeblobis dakisre
bisTvis dadgenili vada. aseT SemTxvevaSi eqstradici
asTan mimarTebaSi piri iZens imunitets.

meore standarti amcirebs xandazmulobis vadis gasv
lis gamo sisxlissamarTlebrivi pasuxismgeblobis da
kisrebis akrZalvis principis farglebs. igi ganviTarda 
eqstradiciis Sesaxeb evropuli konvenciis me4 dama
tebiTi oqmiT,164 romliTac 2012 wels cvlilebebi ganx
orcielda eqstradiciis Sesaxeb 1957 wlis evropuli 
konvenciis me10 muxlSi. misi pirveli paragrafiT Zala

163 Honig, F.: Extradition by Multilateral Convention, Int’l & Comp. L.Q., 1956, 
p. 562.

164 miRebulia 2012 wlis 09 seqtembers, ZalaSia 2014 wlis pirve
li ivnisidan, xelmisawvdomia vebgverdze: https://www.coe.int/
en/web/conventions/full-list/-/conventions/treaty/212 (ukanasknelad 
gadamowmebulia: 30.08.2021).
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Si darCa danaSaulze sisxlissamarTlebrivi pasu
xismgeblobis dakisrebisTvis xandazmulobis vadis ar
sebobis piroba mxolod eqstradiciis Txovnis gamg 
zavn saxelmwifosTan mimarTebaSi. konvenciis me10 
muxlis me2 paragrafiT eqstradiciis Txovnis mimReb 
saxelmwifos ufleba aRar aqvs uari ganacxados piris 
gadacemaze im safuZvliT, rom misi kanonmdeblobiT 
danaSaulze sisxlissamarTlebrivi pasuxismgeblobis 
dakisrebisTvis gaTvaliswinebuli xandazmulobis vada 
gasulia. saxelmwifo uflebamosilia eqstradiciis Ses
axeb evropuli konvenciis me4 damatebiTi protokolis 
am danawesTan mimarTebaSi daTqma gaakeTos, romliTac 
mas eqneba SesaZlebloba xandazmulobis vadis gasvlis 
gamo uari ganacxados piris gadacemaze ori safuZvliT: 
1. Tu eqstradiciis TxovniT gaTvaliswinebul dana
Saulze masac gaaCnia iurisdiqcia; 2. Tu misi kanonmde
bloba calsaxad krZalavs piris devnas an dasjas da na
Saulze sisxlissamarTlebrivi pasuxismgeblobis 
da  kisrebisTvis dadgenili vadis gasvlis Semdeg. meore 
sa fuZvliT daTqmis gakeTebisas konvenciis me4 dama
te biTi oqmi saxelmwifos akisrebs valdebulebas mxed
velobaSi miiRos eqstradiciis Txovnis gamgzavn s axel
mwifoSi danaSaulis gamoZiebasTan, piris devnasTan, 
marTlmsajulebasTan mimarTebaSi arsebuli xelSemSle
li garemoebebi, faqtebi imgvarad rogorc igi aseT Se
maferxebel faqtorebs sakuTari erovnuli samarTal
warmoebis procesSi gaiTvaliswinebda. eqstradiciis 
evropul meqanizmSi xandazmulobis vadis gasvlis gamo 
sisxlissamarTlebrivi pasuxismgeblobis dakisrebisT



99

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

vis dadgenili meore standarti im saxelmwifoebis mier 
gamoiyeneba, romlebmac xeli moaweres an mogvianebiT 
miuerTdnen konvenciis me4 damatebiT oqms.

saqarTvelo ar warmoadgens eqstradiciis Sesaxeb 
evropuli konvenciis me4 damatebiTi oqmis xelSe
mkvrel mxares. aqedan gamomdinare, masze vrceldeba 
eqstradiciis Sesaxeb evropuli konvenciis me10 mux
lis Tavdapirveli redaqcia. Tumca, `sisxlis samarT
lis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ 
saqarTvelos kanonis 24e muxliT gaTvaliswinebuli 
midgoma xandazmulobis vadis gamo piris eqstradiciis 
akrZalvasTan mimarTebaSi eqstradiciis Sesaxeb evro
puli konvenciis me10 muxlis (rogorc axali, ise) Zveli 
redaqciisgan SedarebiT gansxvavebulia. eqstradiciis 
qarTuli modeli sisxlissamarTlebrivi pasuxismge
blobis dakisrebisTvis xandazmulobis vadis gasvlis 
gamo piris gadacemis akrZalvas ukavSirebs mxolod 
saqarTvelos sisxlis samarTlis kodeqsiT dadgenili 
vadis gasvlas. igi ar Seicavs miTiTebas piris gada
cemis akrZalvis am principze eqstradiciis Txovnis 
gamgzavn saxelmwifosTan mimarTebaSi, maSin, rodesac 
amgvar moTxovnas iTvaliswinebs eqstradiciis Sesax
eb evropuli konvenciis me10 muxlis Zveli da axali 
redaqciebi. aRsaniSnavia, rom xsenebuli kanonis 341 

muxli, romelic exeba piris gamartivebuli wesiT (e.i. 
misi TanxmobiT) eqstradicias, moiTxovs ucxo saxel
mwifosgan saqarTvelosTvis informaciis miwodebas 
danaSaulze sisxlissamarTlebrivi pasuxismgeblobis 
dakisrebisTvis dadgenili xandazmulobis vadis da 
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misi dinebis Sewyvetis/SeCerebis Taobaze. Tumca, es 
danawesi ar SeiZleba CaiTvalos xandazmulobis vadis 
gasvlis gamo eqstradiciis akrZalvis farglebis davi
wroebis normatiul kompensaciad, radgan erTi mxriv, 
igi mxolod gamartivebuli eqstradiciis proceduraze 
vrceldeba, meore mxriv, kanonis 24e muxlidan gamom
dinare ar aris eqstradiciis akrZalvis absoluturi 
safuZveli. rekomendirebulia, rom `sisxlis samarT
lis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ 
saqarTvelos kanonis 24e muxlis arsebuli redaqcia 
Seicvalos, gauTanabrdes eqstradiciis Sesaxeb evro
puli konvenciis me10 muxlis Tavdapirveli redaqciis 
standarts da sisxlissamarTlebrivi pasuxismgeblo
bis dakisrebisTvis xandazmulobis vadis arsebobis au
cilebloba gavrceldes eqstradiciis Txovnis gamgzavn 
saxelmwifozec. 

3.8.  sikvdiliT dasjis gamo piris gadacemis akrZalva

eqstradiciis evropul sistemaSi sikvdiliT dasja ar 
warmoadgens piris gadacemis gamomricxav garemoebas. 
eqstradiciis Sesaxeb evropuli konvenciis me11 muxli 
uSvebs SesaZleblobas piri gadaeces eqstradiciis Tx
ovnis gamgzavn saxelmwifos, romelSic saeqstradicio 
danaSaulisTvis dadgenilia sikvdiliT dasja. aseT 
SemTxvevaSi eqstradicia ganxorcieldeba mxolod maSin 
Tu saeqstradicio danaSaulis CadenisTvis sikvdiliT 
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dasja gaTvaliswinebulia eqstradiciis Txovnis mimReb 
saxelmwifoSic. Tu misi kanonmdeblobiT sikvdiliT 
dasja ar aris gansazRvruli, an rogorc wesi, igi sis
ruleSi ar moiyvaneba, eqstradiciis Txovnis mimReb 
saxelmwifos SeuZlia uari ganacxados piris gadace
maze. Tumca, eqstradiciaze uaryofiTi gadawyvetilebis 
miRebamde, man Txovnis gamgzavni saxelmwifosgan unda 
moiTxovos saTanado, sakmarisi garantiebi, rom piris 
gadacemis SemTxvevaSi sikvdiliT dasjas ar gamoiyenebs 
an ar aRasrulebs. Tu aseTi garantiebi iqneba warmod
genili da eqstradiciis Txovnis mimRebi saxelmwifo 
mas miiCnevs sakmarisad, piris gadacema SesaZlebelia.

eqstradiciis Sesaxeb evropuli konvenciis me11 mux
li dReis mdgomareobiT ̀ mkvdari~ normaa. igi xelSe
mkvreli saxelmwifoebis mier ar gamoiyeneba.165 ada
mianis uflebaTa dacvis evropuli konvenciis me6 
protokoliT166 sikvdiliT dasja aikrZala mSvidobi
an periodSi, xolo konvenciis me13 protokoliT167 

165 gamonaklisia ruseTis federacia da samxreT korea, sadac 
sikvdilis dasja rogorc sasjeli sakanonmdeblo doneze 
kvlav arsebobs, Tumca mis aRsrulebaze moratoriumia ga
mocxadebuli. Teoriulad SesaZlebelia, rom eqstradiciis 
Sesaxeb evropuli konvenciis me11 muxlis gamoyenebul iqnes 
am or saxelmwifos Soris.

166 xelmowerilia 1983 wlis 28 aprils, ZalaSia 1985 wlis 01 
martidan, xelmisawvdomia vebgverdze: https://www.coe.int/
en/web/conventions/full-list/-/conventions/treaty/114 (ukanasknelad 
gadamowmebulia: 30.08.2021).

167 xelmowerilia 2002 wlis 03 maiss, ZalaSia 2003 wlis pirveli 
ivlisidan, xelmisawvdomia vebgverdze: https://www.coe.int/
en/web/conventions/full-list/-/conventions/treaty/187 (ukanasknelad 
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 sikvdiliT dasjis akrZalva moxda nebismier viTare
basa da danaSaulze.168  Tumca, am protokolebis amo
qmedebamde, eqstradiciis Sesaxeb evropuli konvenci
is me11 muxlma sikvdilis dasjis gamo eqstradiciis 
SezRudviT nawilobriv Seavso adamianis uflebaTa 
dacvis evropul konvenciaSi arsebuli ̀ carieli adg
ili~.169 am mosazrebis sasargeblod unda aRiniSnos, 
rom adamianis uflebaTa dacvis evropuli konvenci
is me3 muxli (wamebis akrZalva) zogadad ar krZala
vs sikvdiliT dasjas.170

sikvdilis dasjis absoluturad akrZalvis principi 
Za laSia adamianis uflebaTa dacvis evropuli konvenci
is monawile yvela qveynisaTvis, gamonaklisia mxolod 

gadamowmebulia: 30.08.2021).
168 sikvdiliT dasjis gamo eqstradiciis akrZalva aris safuZve

li, romelic internetplatforma vikiliksis damfuZnebel 
julian asanJis didi britaneTisa da CrdiloeT irlandi
is gaerTianebuli samefodan amerikis SeerTebul StatebSi 
eqstradicias SeuZlebels xdis. aRsaniSnavia, rom 20102015 
wlebSi asanJi SvedeTis mier gacemuli dakavebis evropuli 
orderis safuZvelze iZebneboda gaupatiurebis braldebis 
safuZvelze. amis gamo asanJma londoSi, ekvadoris sael
Cos Seafara Tavi, sadac politikuri TavSesafari miiRo da 
ramdenime wlis ganmavlobaSi Senoba ar dautovebia. Tumca, 
SvedeTma mtkicebulebebis naklebobisa da xandazmulobis 
vadebis gasvlis gamo asanJis winaaRmdeg gadacemis proce
durebi Sewyvita.

169 Roecks, C.R.: Extradition, Human Rights, and the Death Penalty: When 
Nations Must Refuse to Extradite a Person Charged With a Capital Crime, 
Cal. W. Int’l L.J., vol. 25, 1994, p. 195.

170 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 07 
iv lisis gadawyvetileba saqmeze: Soering v. The United Kingdom 
[14038/88], 103e paragrafi.
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ruseTis federacia.171 Tumca, rogorc iTqva, ruseTSi 
1996 wlidan sikvdiliT dasjaze moratoriumia gamocxa
debuli da aseTi ganaCenebi ar sruldeba.172

eqstradiciis Sesaxeb evropuli konvenciisgan gansx
vavebiT, romelsac mxolod monawile saxelmwifoebis 
teritoriaze moqmedebis iurisdiqcia gaaCnia,173 adami
anis uflebaTa dacvis evropuli konvencia da misi pro
tokolebi vrceldebian ara mxolod xelSemkvreli 
qveynebis teritoriaze, agreTve sxva qveynebis terito
riazec, romelzec konvenciis monawile saxelmwifo 
axorcielebs iurisdiqcias (eqstrateritoriulobis 
principi).174  adamianis uflebaTa dacvis evropuli kon
venciiT sikvdilis dasja ikrZaleba im qveynebis teri
toriazec, romlis efeqturi kontroli adamianis 
uflebaTa dacvis evropuli konvenciis xelSemkvreli 
qveynis mier xorcieldeba.

171 ruseTis federaciis konstituciis me20 muxlis me2 punqti.
172 Amnesty International, Death sentences and Execution 2017, London, 

2018, p. 28, xelmisawvdomia vebgverdze: https://www.amnesty.org/
download/Documents/ACT5079552018ENGLISH.PDF, (ukanasknelad 
gadamowmebulia: 30.08.2021).

173 eqstradiciis Sesaxeb evropuli konvenciis 27e muxli.
174 ix.: adamianis uflebaTa evropuli sasamarTlos 1995 wlis 23 

martis gadawyvetileba saqmeze: Loizidou v. Turkey, [15318/89] 62e 
punqti; aseve ix.: adamianis uflebaTa evropuli sasamarTlos 
2001 wlis 12 dekembris gadawyvetileba saqmeze: Bankovic and 
Others v. NATO Member States, [52207/99]; korkelia, k., qurdaZe, 
i.: adamianis uflebaTa saerTaSoriso samarTali adamianis 
uflebaTa evropuli konvenciis mixedviT, Tbilisi, 2003, gv. 
1314.
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eqstradiciis Sesaxeb evropul konvenciasa da adamian
is uflebaTa dacvis evropul konvencias Soris saxesx
vaoba arsebobs materialur iurisdiqciasTan mimarTe
baSic. eqstradiciis Sesaxeb evropuli konvencia aris 
iseTi saerTaSoriso xelSekruleba, romlis debulebe
bi gamoiyeneba mxolod mis xelSemkvrel saxelmwifoebs 
Soris.175 adamianis uflebaTa dacvis evropuli kon
venciiT aRiarebuli principebiT, uflebebiTa da Tav
isuflebebiT (maT Soris sikvdiliT dasjis akrZalviT) 
konvenciis monawile mxareebi SezRudulni arian ara 
mxolod erTmaneTTan urTierTobebSi, aramed im saxel
mwifoebTan TanamSromlobaSic, romlebic ar arian ev
ropuli konvenciis monawileebi.176

miuxedavad imisa, rom evropuli konsensusi arsebobs 
sikvdiliT dasjis akrZalvasTan mimarTebaSi, eqs tra
diciis Sesaxeb evropuli konvenciis me11 muxlis Senar
Cuneba aucilebelia. gamomdinare iqidan, rom ruseTis 
federaciasa da samxreT koreaSi (eqstradiciis Sesaxeb 
evropuli konvenciis xelSemkvreli mxarea) sikvdiliT 
dasja, rogorc sasjeli normatiul doneze kvlav ar
sebobs, konvenciis es muxli ar unda gauqmdes.

175 eqstradiciis Sesaxeb evropuli konvenciis pirveli da 28e 
muxlebi.

176 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 07 
ivlisis gadawyvetileba saqmeze: Soering v. The United Kingdom 
[14038/88]; Dugard, J., Wyngaert, C.: Reconciling Extradition with Human 
Rights, Am. J. Int’l L., 1998, p. 191.
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3.9.  amnistia

eqstradiciis Sesaxeb 1957 wlis evropuli konvenciiT 
amnistia, rogorc eqstradiciis damabrkolebeli sa
fuZveli, ar aris gansazRvruli. es xarvezi aRmofx
vril iqna 1978 wels, eqstradiciis Sesaxeb evropuli 
konvenciis meore damatebiTi protokolis xelmower
iT.177 dResdReobiT eqstradiciis Txovnis mimReb saxel
mwifoSi178   amave TxovniT gaTvaliswinebuli danaSaulis 
amnistia warmoadgens piris (rogorc braldebuli, 
agreTve msjavrdebulis179) gadacemis akrZalvis safuZ
vels. Tumca, aucilebelia, rom eqstradiciis Txovnis 
mimReb qveyanas saeqstradicio danaSaulze hqondes 
sisxlissamarTlebrivi devnis ganxorcielebis iuris
diqcia.180  Tu mas iurisdiqcia ar gaaCnia, danaSaulis 

177 miRebulia 1978 wlis 17 marts, ZalaSia 1983 wlis 05 ivnisi
dan, xelmisawvdomia vebgverdze: https://www.coe.int/en/web/
con ventions/full-list/-/conventions/treaty/098 (ukanasknelad gada
mowmebulia: 30.08.2021).

178 eqstradiciis Sesaxeb evropuli konvenciis me2 damatebiTi 
protokolis araoficialur qarTul TargmanSi protokolis 
me4 muxli arasworad aris Camoyalibebuli. „Txovnis gamg
zavni saxelmwifos“ nacvlad unda eweros „Txovnis mimRebi 
saxelmwifo“. protokolis araoficialuri Targmani qarTul 
enaze xelmisawvdomia vebgverdze:  https://www.coe.int/en/web/
conventions/full-list/-/conventions/webContent/8268061 (ukanaskne
lad gadamowmebulia: 30.08.2021).

179 Explanatory Report to the Second AP to the European Convention on 
Extradition, Strasbourg, 1978, p. 6.

180 eqstradiciis Sesaxeb evropuli konvenciis me2 damatebiTi 
protokolis me4 muxli.
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amnistireba ar SeiZleba CaiTvalos eqstradiciis gam
oricxvis garemoebad.

meore damatebiTi oqmiT gansazRvruli ar aris amnistia 
win unda uswrebdes Tu ara eqstradiciis Txovnis miRe
bas. Tumca, eqstradiciis Txovnis mimReb saxelmwifos 
xels araferi uSlis amnistia gamoacxados eqstradici
is Txovnis miRebis Semdeg da uari ganacxados am safuZ
vliT piris gadacemaze.

eqstradiciis evropuli sistema, eqstradiciis inter
amerikuli reJimis msgavsad,181 iTvaliswinebs Sewyalebis 
Sesaxeb debulebas.182  Sewyaleba agreTve miiCneva piris 
gadacemis akrZalvis erTerT safuZvlad, Tumca igi 
ganixileba erTi da imave danaSaulze xelmeored ga
samarTlebis an dasjis akrZalvis principis (ne bis in idem) 
Semadgenel elementad.

3.10. braldebulis dauswreblad gamotanil sasamarT
lo gadawyvetilebebze eqstradiciis SezRudva

sisxlissamarTlebrivi marTlmsajulebis swrafad 

181 eqstradiciis Sesaxeb interamerikuli konvenciis me4 mux
lis pirveli paragrafi, xelmisawvdomia vebgverdze: http://
www.oas.org/juridico/english/treaties/b-47.html (ukanasknelad gada
mowmebulia: 30.08.2021).

182 eqstradiciis Sesaxeb evropuli konvenciis damatebiTi pro
tokolis me9 muxlis me2 paragrafis „b“ qveparagrafi.

138

139

140



107

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

ganxorcieleba saqmis droulad, gonivrul vadebSi 
ganxilvis uflebis erTerTi ZiriTadi moTxovnaa. 
mxolod swraf da efeqtian marTlmsajulebaSi aris 
uzrunvelyofili saqmis samarTlianad ganxilvis 
uflebac. garda amisa, sisxlissamarTlebrivi saqmis 
gonivrul vadaSi warmoeba gamomdinareobs sasamarT
los gantvirTvis saWiroebidan. saqmis droulad ganx
ilva aris ara mxolod braldebulis ufleba, aramed, 
sajaro interesi, romelic saxelmwifos akisrebs val
debulebas gonivrul vadaSi gamoxatos instituciuri 
reaqcia danaSaulTan dakavSirebiT.

saqmis droulad ganxilvis principi moiTxovs marTlm
sajulebis ganxorcielebas maSinac, rodesac bral
debuli Segnebulad erTi mxriv, aferxebs saqmis ganxil
vis process, meore mxriv, Tavs aridebs sasamarT loSi 
gamocxadebas. pirvel SemTxvevaSi, igi sxvadasxva etapze 
SesaZlebelia monawileobas iRebdes saqmis ganxilvaSi, 
Tumca, sisxlis samarTlis procesis proceduruli in
strumentebis gamoyenebiT aWianurebdes process. meo
re SemTxvevaSi, braldebuli emaleba marTlmsajulebas, 
ar cxaddeba sasamarTloSi da imyofeba an sisxlis 
samarTlis procesis mwarmoebeli qveynis teritoriaze 
an ucxo saxelmwifoSi. amgvar situaciebSi, swrafi 
marTlmsajulebis principis uzrunvelsayofad, bral
debulis saqmis samarTlianad ganxilvis uflebis, maT 
Soris SejibrebiTi procesis principebis xelyofis ga
reSe saxelmwifoTa umravlesobaSi arsebobs braldebu
lis dauswreblad saqmis ganxilvisa da e.w. dauswrebeli 
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(in absentia) sasamarTlos gadawyvetilebis miRebis meqa
nizmi.183

braldebulis dauswreblad sasamarTlos gadawy
vetilebis miReba, romelic SesaZloa iTvaliswinebdes 
mis mimarT aRkveTi RonisZiebis saxiT patimrobis gam
oyenebas an sasjelis saxiT Tavisuflebis aRkveTas, im
TaviTve ar gulisxmobs adamianis uflebaTa dacvis ev
ropuli konvenciis me6 muxlis pirveli paragrafiT 
garantirebuli samarTliani sasamarTlo ganxilvis 
uflebis darRvevas184 da absoluturad ar gamoricxavs 
mis eqstradicias.

eqstradiciis Sesaxeb evropuli konvenciis meore dama
tebiTi oqmis me3 muxliT SesaZlebeli gaxda pi ris ga
dacema in absentia  sasamarTlo gadawyvetilebis arsebobis 
dros. Tumca, braldebulis procesualuri uflebebis 
dacvis mizniT dadginda garkveuli SezRudvebi.

eqstradiciis Txovnis gamgzavni saxelmwifo, rodesac 

183 SejibrebiTi procesis konteqstSi in absentia  samarTalwarmoe
baze ix: TumaniSvili, g.: SejibrebiTobis principi braldebu
lis dauswreblad sisxlis samarTlis saqmis arsebiT ganxil
visas, mzia lekveiSvili — 85 (saiubileo krebuli), Tbilisi, 
2014, gv. 108119; nipariSvili, b.: braldebulis dauswreblad 
sisxlis samarTlis saqmis arsebiTi ganxilva da procesis Se
jibrebiToba, marTlmsajuleba da kanoni, #1, 2016, gv. 528.

184 adamianis uflebaTa evropuli sasamarTlos 2006 wlis 01 mar
tis gadawyvetileba saqmeze: Sejdovic v. Italy, [56581/00], 82e para
grafi; adamianis uflebaTa evropuli sasamarTlos 2004 wlis 
18 maisis gadawyvetileba saqmeze: Somogyi v. Italy, [67972/01], 66e 
paragrafi.
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in absentia sasamarTlos gadawyvetilebis aRsasruleblad 
iTxovs piris gadacemas, Txovnis mimReb saxelmwifos 
SeuZlia uari ganacxados eqstradiciaze mxolod maSin, 
Tu igi miiCnevs, rom samarTalwarmoeba, romlis Sedegad 
miRebul iqna aseTi gadawyvetileba, ar akmayofilebs 
danaSaulis CadenaSi braleuli nebismieri pirisaTvis 
uzrunvelyofil dacvis minimalur uflebebs. amasTan, 
in absentia sasamarTlo gadawyvetilebis aR sasruleblad 
eqstradicia ganxorcieldeba, Tu Txovnis gamgzavni 
saxelmwifo waradgens garantias pirisTvis xelaxali 
gasamarTlebis uflebis miniWebisa da dacvis uflebebis 
uzrunvelyofis Sesaxeb da igi Txovnis mimRebi saxel
mwifos mier CaiTvleba sakmarisad. aRsaniSnavia, rom 
aseTi midgomis identuria `sisxlis samarTlis sfero
Si saerTaSoriso TanamSromlobis Sesaxeb~ saqarTvelos 
kanonis 23e muxli. Tumca, igi calke gamoyofs piris 
saTanadod informirebulobis moTxovnas sasamarTlo 
sxdomis gamarTvasTan mimarTebaSi, rac Tavis mxriv, 
miuTiTebs im garemoebaze, rom informirebulobis 
uflebas ar moiazrebs dacvis minimalur uflebebSi.

piri, roca Tanaxmaa eqstradiciaze, Txovnis gamgzavni 
saxelmwifo pirdapir aRasrulebs in absentia sasamarT
los gadawyvetilebas. Tu igi winaaRmdegobas gamoTq
vams, Txovnis gamgzavnma saxelmwifom unda daiwyos mi
si xelaxali gasamarTlebis procesi.
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3.10.1.  ra igulisxmeba `dacvis minimalur uflebebSi~?

eqstradiciis evropuli sistema ar gansazRvravs im 
uflebaTa CamonaTvals, romlebic moiazreba `dacvis 
minimalur uflebebSi~. eqstradiciis Txovnis mimReb 
saxelmwifos ar gaaCnia mkafio konvenciuri miTiTeba 
Seafasos Txovnis gamomgzavn saxelmwifoSi in absentia 
samarTalwarmoebis procesSi ramdenad iyo daculi 
braldebulis uflebebi da aRwevs Tu ara igi minimal
ur standartebs. erovnuli kanonmdebloba da praqtika 
aseTi SefasebisTvis gamousadegaria. in absentia sasamar
TalwarmoebasTan mimarTebaSi igi SesaZlebelia eqs
tradiciis Txovnis gamgzavn saxelmwifosTan SedarebiT 
erTi mxriv, adgendes dacvis maRal standarts da yov
elTvis bariers qmnides piris gadacemisTvis, an meore 
mxriv, awesebdes ufro dabal standarts da eqstradici
iT arRvevdes piris uflebebs. eqstradiciis Sesaxeb 
evropuli konvenciis monawile saxelmwifoebma am mi
marTulebiT unda gamoiyenon evropis sabWos fargleb
Si arsebuli sxvadasxva samarTlebrivi meqanizmebi.

braldebulis minimaluri uflebebi mocemulia ada
mianis uflebaTa dacvis evropuli konvenciis me6 
muxlis me3 paragrafSi, romelic sisxlis samarTal
warmoebis procesSi mas sxvadasxva garantiebs aniWebs. 
Tumca, misi Sinaarsi ar aris sakmarisi in absentia sa
samarTlo ganxilvaSi braldebulis minimaluri ufle
bebis srulad dadgenisaTvis, radgan axorcielebs 
uflebebis saWiroze met konkretizacias da pirdapir 
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ar aris gankuTvnili sisxlis samarTlis im procesis
Tvis, romelic ganixileba braldebulis da us wreb lad.

eqstradiciis Sesaxeb evropuli konvenciis meore da
 matebiTi oqmis ganmartebiTi baraTi185 monawile sa
xelmwifoebs sTavazobs braldebulis dacvis mini
maluri uflebebis identifikaciisTvis adamianis 
uflebaTa dacvis evropuli konvenciis me6 muxlis 
me3 paragrafTan erTad mxedvelobaSi miiRon evropis 
sabWos ministrTa komitetis 1975 wlis (75) 11 rezo
lucia, romliTac dadgenilia braldebulis dauswreb
lad saqmis ganxilvis kriteriumebi.186  mniSvnelovania 
iTqvas, rom ganmartebiT baraTSi miTiTeba ar xor
cieldeba evropuli konvenciis me6 muxlTan mimarTe
baSi adamianis uflebaTa evropuli sasamarTlos prec
edentul samarTalze. 

adamianis uflebaTa dacvis evropuli konvenciis me6 
muxlis me3 paragrafi braldebuls aniWebs uflebas: 
misTvis gasageb enaze da dauyovnebliv ecnobos brali; 
hqondes sakmarisi dro da SesaZleblobani sakuTari 
dacvis mosamzadeblad; Tavi daicvas piradad an mis 
mier arCeuli damcvelis meSveobiT, Tu mas ar gaaCnia 
sakmarisi saSualeba damcvelis momsaxurebis asanaz

185 Explanatory Report to the Second AP to the European Convention on 
Extradition, Strasbourg, 1978, p. 5.

186 evropis sabWos ministrTa komitetis rezoluciis teqsti xel
misawvdomia vebgverdze: https://rm.coe.int/CoERMPublicCommon-
SearchServices/DisplayDCTMContent?documentId=09000016804f7581 
(ukanasknelad gadamowmebulia: 30.08.2021).
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Raureblad, ufasod isargeblos aseTi momsaxurebiT, 
rodesac amas moiTxovs marTlmsajulebis interesebi; 
dakiTxos an daakiTxvinos braldebis mowmeebi da ga
moaZaxebinos da daakiTxvinos dacvis mowmeebi bral
debis mowmeTa Tanabar pirobebSi; samarTalwarmoebis 
procesSi isargeblos Tarjimnis ufaso daxmarebiT, 
rodesac mas ar SeuZlia gaigos samarTalwarmoebis 
ena, an ilaparakos am enaze. 

evropis sabWos ministrTa komitetis 1975 wlis (75) 
11 rezoluciaSi miTiTebulia 9 kriteriumi, romlebic 
adamianis uflebaTa dacvis evropuli konvenciisgan 
gansxvavebiT gankuTvnilia uSualod in absentia sa
samarTlo ganxilvisaTvis. igi braldebuls ara mx
olod aRWuravs sxvadasxva garantiebiT, agreTve ad
gens in absentia sasamarTlo ganxilvis standartebs. 
rezoluciaSi gaTvaliswinebuli minimaluri wesebi187 

187 1. aravin ar SeiZleba gasamarTles sasamarTlos uwyebis gareSe, 
romelic mas SesaZleblobas miscems gamocxaddes da sakuTari 
dacva moamzados gonivrul vadaSi, es wesi ar moqmedebs Tu 
dadginda, rom braldebuli Segnebulad cdilobs marTlmsa
julebisgan mimalvas.

 2. sasamarTlos uwyebaSi unda Seicavdes miTiTebas im Sedegebis 
Taobaze, romelsac gamoiwvevs sasamarTloSi braldebulis 
gamoucxadebloba.

 3. sasamarTlo, rodesac daaskvnis, rom braldebuls, romelic 
ar gamocxadda sasamarTloSi, Cabarebuli hqonda sasamarTlo 
uwyeba, valdebulia sxdoma gadados Tu miaCnia, rom braldebu
lis ar yofna sasamarTlo procesze gamowveulia dauZleveli 
ZaliT an braldebulisTvis sasamarTlo procesze gamocxade
baSi xelis SeSliT.
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SesaZlebels xdis Sefasdes eqstradiciis Txovnis 
gamgzavn saxelmwifoSi in absentia samarTalwarmoebisas 
pirs gaaCnda Tu ara dacvis minimaluri uflebebi.

 4. dauSvebelia braldebulis dauswreblad misi gasamarTleba 
Tu SesaZlebelia saqmis masalebis gadagzavna sxva saxelmwifoSi 
an braldebulis eqstradiciis proceduris ganxorcieleba.

 5. braldebuls, rodesac dauswreblad asamarTleben, mtkice
bulebebis gamokvleva unda ganxorcieldes ordinaruli wesiT 
da dacvis mxares ufleba unda hqondes monawileoba miiRos 
mtkicebulebebis gamokvlevis procesSi.

 6. braldebulis dauswreblad miRebuli sasamarTlos gad
awyvetileba msjavrdebuls unda ecnobos sasamarTlo uwyebis 
CabarebisTvis dadgenili wesebis Sesabamisad da misi gasaCivrebis 
vadis aTvla ar unda daiwyos sanam msjavrdebuli efeqtianad 
ar iqneba informirebuli dauswreblad miRebuli sasamarTlos 
gadawyvetilebis Sesaxeb, es wesi ar moqmedebs Tu igi Segneb
ulad cdilobs marTlmsajulebisgan mimalvas.

 7. nebismier pirs, romelic dauswreblad gasamarTlda, unda 
mieces sasamarTlos gadawyvetilebis gasaCivrebis imgvari Ses
aZlebloba rogoric sasamarTlo procesze daswrebis SemTx
vevaSi eqneboda.

 8. pirs, romelic dauswreblad gasamarTlda sasamarTlos uw
yebis Cabarebis Sesabamisi da saTanado formis gareSe, unda 
gaaCndes dauswreblad miRebuli gadawyvetilebis gauqmebis 
SesaZlebloba.

 9. pirs, romelic dauswreblad gasamarTlda, Tumca, mas Ses
abamisi formiT Cabarebuli hqonda sasamarTlo uwyeba, unda 
mieces xelaxali gasamarTlebis SesaZlebloba Tu daamtkicebs, 
rom misi sasamarTlo procesze gamoucxadebloba da mosamar
Tlis gafrTxilebis SeuZlebloba gamowveulia dauZleveli 
ZaliT.
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In absentia sasamarTlo ganxilvaSi braldebulis mini
maluri uflebebis Sefaseba adamianis uflebaTa dacvis 
evropuli konvenciis me6 muxlis me3 paragrafiT, amave 
muxlis pirveli paragrafisgan izolirebulad, kidev 
ufro aviwrovebs in absentia samarTalwarmoebis efeq
tianad Semowmebis perspeqtivas. aqedan gamomdinare, 
evropis sabWos ministrTa komitetis 1975 wlis (75) 11 
rezoluciiT dadgenil kriteriumebTan da adamianis 
uflebaTa dacvis evropuli konvenciis me6 muxlis me
3 paragrafTan  erTad adamianis uflebaTa evropuli 
sasamarTlo in absentia samarTalwarmoebas afasebs kon
venciis me6 muxlis pirvel paragrafTan mimarTebaSi.188

In absentia samarTalwarmoebis adamianis uflebaTa 
dacvis evropuli konvenciis me6 muxlis paragrafebTan 
Sesabamisobis dadgenisas adamianis uflebaTa evropuli 
sasamarTlo garda imisa, rom mxedvelobaSi iRebs:189 1. 
pirma saTanado formiT icoda Tu ara mis winaaRmdeg 
wardgenili braldeba;190   2. pirma Sesabamisi wyaroebidan 

188 TumaniSvili, g.: SejibrebiTobis principi braldebulis 
dauswreblad sisxlis samarTlis saqmis arsebiT ganxilvisas, 
mzia lekveiSvili — 85 (saiubileo krebuli), Tbilisi, 2014, 
gv. 111.

189 adamianis uflebaTa evropuli sasamarTlos precedentu
li samarTlis analizi in absentia samarTalwarmoebasTan 
mimarTebaSi vrclad ix: iqve, gv. 111116; nipariSvili, b.: 
braldebulis dauswreblad sisxlis samarTlis saqmis arse
biTi ganxilva da procesis SejibrebiToba, marTlmsajuleba 
da kanoni, #1, 2016, gv. 1116.

190 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 19 
dekembris gadawyvetileba saqmeze: Kamasinski v. Austria, [9783/82], 
79e paragrafi.
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icoda Tu ara sxva saxelmwifoSi sisxlissamarTlebrivi 
procesis warmoebis Sesaxeb191  da gaaCnda Tu ara efeq
tiani SesaZlebloba piradad daswreboda mas an saku
Tari Tavi daecva warmomadgenlis meSveobiT;192  3. 
erovnulma sasamarTlom gadado Tu ara procesi, rode
sac piri ar iyo warmodgenili sasamarTloSi;193   4. pirma 
sakuTari nebiT ganacxada Tu ara uari sasamarTlo pro
cesSi monawileobaze;194   5. pirma sakuTari surviliT 
daTmo Tu ara in absentia sasamarTlo gadawyvetilebis 
gasaCivrebis ufleba,195  igi zogadad evropuli konven
ciis me6 muxlTan mimarTebaSi amowmebs ganxorcielda 

191 adamianis uflebaTa evropuli sasamarTlos 1991 wlis 28 
agvistos gadawyvetileba saqmeze: F.C.B. v. Italy, [12151/86], 35e 
paragrafi; adamianis uflebaTa evropuli sasamarTlos 
2004 wlis 18 maisis gadawyvetileba saqmeze: Somogyi v. Italy, 
[67972/01], 73e paragrafi.

192 adamianis uflebaTa evropuli sasamarTlos 2017 wlis 14 
Tebervlis gadawyvetileba saqmeze: Hokkeling v. The Netherlands, 
[30749/12]; adamianis uflebaTa evropuli sasamarTlos 2018 
wlis 17 aprilis gadawyvetileba saqmeze: Pirozzi v. Belgium [ 
21055/11].

193 adamianis uflebaTa evropuli sasamarTlos 1991 wlis 28 
agvistos gadawyvetileba saqmeze: F.C.B. v. Italy, [12151/86], 33e 
paragrafi.

194 adamianis uflebaTa evropuli sasamarTlos 2006 wlis 01 
martis gadawyvetileba saqmeze: Sejdovic v. Italy, [56581/00], 82e 
paragrafi; adamianis uflebaTa evropuli sasamarTlos 1985 
wlis 12 Tebervlis gadawyvetileba saqmeze: Colozza v. Italy, 
[9024/80], 28e paragrafi.

195 adamianis uflebaTa evropuli sasamarTlos 2006 wlis 01 
martis gadawyvetileba saqmeze: Sejdovic v. Italy, [56581/00], 85e 
paragrafi.
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Tu ara sasamarTlos uflebis uxeSi uaryofa. adamianis 
uflebaTa evropuli sasamarTlos praqtikiT, sasamarT
los uflebis uxeS uaryofas adgili aqvs im SemTxveva
Si, rodesac pirs erovnul doneze ar gaaCnda in absentia 
sasamarTlo gadawyvetilebis gasaCivrebis an procesis 
xelaxla warmoebis moTxovnis imgvari ufleba, sadac 
moxdeboda faqtebisa da mtkicebulebebis xelaxali 
gamokvleva.196 amgvari SesaZleblobis ararseboba `aS
karad ewinaaRmdegeba konvenciis me6 muxlsa da masSi 
moazrebul principebs~.197

zemoT ganxiluli sakiTxebis gaTvaliswinebiT, eqs
tradiciis evropuli sistemis farglebSi saxelmwifoeb
ma, maT Soris saqarTvelom in absentia samarTalwarmoeba 
akmayofilebda Tu ara dacvis minimalur uflebebs, un
da Seafason ara erovnuli kanonmdeblo bisa da praq
tikis Sesabamisad, aramed adamianis uflebaTa dacvis 
evropuli konvenciis me6 muxlis (da ara mxolod misi 
me3 paragrafis), evropis sabWos ministrTa komitetis 
1975 wlis (75) 11 rezoluciiT dadgenili kriteriume
bisa da adamianis uflebaTa evropuli sasamarTlos 
praqtikis safuZvelze. Sefasebis amgvari standarti 

196 adamianis uflebaTa evropuli sasamarTlos 2001 wlis 16 
oqtombris gadawyvetileba saqmeze: Einhorn v. France, [71555/01], 
33e paragrafi; adamianis uflebaTa evropuli sasamarTlos 
2005 wlis 24 martis gadawyvetileba saqmeze: Stoichkov v. Bul-
garia, [9808/02], 54e56e paragrafebi.

197 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 24 
martis gadawyvetileba saqmeze: Stoichkov v. Bulgaria, [9808/02], 
56e paragrafi.
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uzrunvelyofs racionalur balanss gadacemas daqvem
debarebuli piris uflebebsa da eqstradiciis sferoSi 
saxelmwifoTaSoris TanamSromlobis interesebs Soris.

3.10.2.  ra iTvleba `sakmaris garantiad~?

eqstradiciis Txovnis gamgzavni saxelmwifos mier war
modgenili garantia pirisTvis xelaxali gasamarTlebis 
uflebis miniWebisa da dacvis uflebebis uzrunvely
ofis Sesaxeb sakmarisia Tu ara, srulad aris damok
idebuli eqstradiciis Txovnis mimRebi saxelmwifos 
Sefasebaze. aseTi garantia unda akmayofilebdes for
malur da materialur standartebs.

formaluri TvalsazrisiT, igi unda iyos werilobiTi 
formiT Sedgenili, sisxlissamarTlebrivi devnis mwar
moebeli organos (prokuraturis) an mis saqmianobaze 
zedamxedvelobis ganmaxorcielebeli Tanamdebobis 
piris (iusticiis ministris) mier gacemuli da saTanado 
sakomunikacio arxiT wardgenili. 

materialuri kuTxiT, garantia unda Seicavdes erTi 
mxriv, miTiTebas erovnuli samarTlis im normebis 
Taobaze, romelic pirs aZlevs xelaxali gasamarTlebis 
SesaZleblobas, meore mxriv, e.w. sajaro dapirebas 
— pirisTvis amgvari uflebebis miniWebasTan da efeq
tianad sargeblobis uzrunvelyofasTan dakavSire
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biT.198 Tu eqstradiciis Txovnis gamgzavni saxel mwifos 
kanonmdebloba xelaxali gasamarTlebis meqanizms ar 
iTvaliswinebs, eqstradiciis Txovnis mimRebma saxel
mwifom igi unda miiCnios arasakmarisad da saqmis 
samarTlianad ganxilvis uflebis darRvevis prevenci
isTvis uari ganacxados eqstradiciaze.199

3.10.3. xelaxali gasamarTlebis vadis aTvlis 
 savaldebulo wesi

eqstradiciis Sesaxeb evropuli konvenciis me2 da

matebiTi oqmis me3 muxli mkafiod adgens, rom eqs
tradiciis Txovnis gamgzavn da mimReb saxelmwifoebs 
Soris komunikacia in absentia sasamarTlo gadawy ve
tilebis aRsrulebis mizniT piris eqstradiciasTan da
kavSirebiT, ar iTvleba formalur cnobad da imTaviTve 
ar ganapirobebs xelaxali gasamarTlebis vadis dawye
bas. amgvari midgomis mizania pirs eqstradiciis Semdeg 
mieces gonivruli vada sakuTari dacvis momzadebisT

198 CDPC, Criteria to assess whether proceedings leading to a judgment in 
absentia or the additional guarantees provided by the requesting state 
satisfy the rights of defense (in connection with Article 3 of the Second AP 
to the European Convention on Extradition), Strasbourg, 2014, p. 5, xel
misawvdomia vebgverdze: https://rm.coe.int/CoERMPublicCommon-
SearchServices/DisplayDCTMContent?documentId=09000016802f7bb4 
(ukanasknelad gadamowmebulia: 30.08.2021).

199 iqve.
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vis, radgan eqstradiciis procedurebi SesaZlebelia 
ga grZeldes ramdenime kviris an Tvis ganmavlobaSi.200 

3.11.  bavSvis eqstradicia — romeli standartiT unda 
ixelmZRvanelos saxelmwifom?

 
eqstradiciis evropul sistemaSi specialuri konven
ciuri wesebi bralunariani bavSvis sxva saxelmwifosT
vis gadacemasTan dakavSirebiT ar arsebobs. adamianis 
uflebaTa dacvis evropuli konvencia da bavSvis ufle
baTa Sesaxeb konvenciac201 arasrulwlovans ar icavs 
ucxo saxelmwifosTvis gadacemisgan. eqstradiciis ev
ropul sistemaSi arasrulwlovanisa da srulwlovanis 
uflebebi da movaleobebi arsebiTad identuria. erTa
derTi miTiTeba, romelic eqstradiciis Sesaxeb evro
puli konvenciis xelSemkvrel saxelmwifoebs bavSvTan 
mimarTebaSi gaaCniaT, ukavSirdeba gadawyvetilebis 
miRebis procesSi bavSvis socialuri reabilitaciis 
interesis uzrunvelyofis gaTvaliswinebasa da am 

200 Explanatory Report to the Second AP to the European Convention on 
Extradition, Strasbourg, 1978, p. 5.

201 xelmowerilia 1989 wlis 20 noembers, ZalaSia 1990 wlis 2 
seqtembridan, xelmisawvdomia vebgverdze: https://www.ohchr.
org/en/professionalinterest/pages/crc.aspx (ukanasknelad gadamow
mebulia: 30.08.2021).
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mimarTulebiT yvelaze optimaluri RonisZiebis ganx
orcielebas.202   Tumca, evropis sabWos ministrTa komite
tis es rezolucia aris e.w. rbili samarTali, romlis 
Sesruleba saxelmwifoTa survilzea damokidebuli.

miuxedavad imisa, rom eqstradiciis evropuli sistema 
arasrulwlovans, rogorc gansakuTrebul subieqts 
srulwlovanisgan izolirebulad ar ganixilavs da mi
si sxva saxelmwifoSi gadacemisTvis ar adgens specifi
kur procedurebs, eqstradiciis Txovnis gamgzavn da 
mimReb saxelmwifoebs bavSvis uflebebis Sesaxeb kon
venciidan gamomdinare, eqstradiciis procesSi ekisre
baT misi saukeTeso interesebis gaTvaliswinebis val
debuleba.203 bavSvis saukeTeso interesebis dacvis 
principi yvela sxva interesTan (maT Soris eqstradici
is sferoSi efeqtiani TanamSromlobis) mimarTebaSi up
iratesobiT unda sargeblobdes.204   misi Sinaarsi samgan
zomilebiania. igi ganixileba rogorc bavSvis ufleba, 
bavSvis uflebaTa saerTaSoriso samarTlis fundamen-
turi principi da proceduruli wesi, romelic gad-

202 evropis sabWos ministrTa komitetis 1975 wlis 21 maisis (75) 
12 rezolucia, xelmisawvdomia vebgverdze: https://rm.coe.
int/CoERMPublicCommonSearchServices/DisplayDCTMContent?doc-
umentId=09000016804f6da9 (ukanasknelad gadamowmebulia: 
30.08.2021).

203 CRC, General comment No. 14 (2013) on the Right of the Child to have 
his or her best interests taken as a Primary Consideration (art. 3, para. 1), 
p. 2, xelmisawvdomia vebgverdze: https://tbinternet.ohchr.org/_
layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fG-
C%2f14&Lang=en (ukanasknelad gadamowmebulia: 30.08.2021).

204 iqve, p. 4.

159



121

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

awyvetilebis miRebisas saxelmwifos akisrebs bavSvze 
misi pozitiurad da negatiurad SesaZlo zemoqmedebis 
Sefasebis valdebulebas.205  aqedan gamomdinare, bavSvis 
saukeTeso interesebis dacvis principi masTan dakav
Sirebuli yvela samarTlebrivi urTierTobebisTvis 
gansazRvravs rogorc erovnuli kanonmdeblobis, aseve 
saerTaSoriso samarTlebrivi normebis formirebis, 
ganmartebisa da aRsrulebis orientaciis veqtors. 
bavSvTan mimarTebaSi saxelmwifos qmedeba an umoqmede
ba erovnul Tu saerTaSoriso doneze mxolod misi 
saukeTeso interesebis dacviT unda iyos ganpirobebu
li.206

eqstradiciis evropul sistemaSi arsebuli midgoma, 
romelic eqstradiciis procesSi saxelmwifoebs aval
debulebs bavSvis socialuri reabilitaciis intere
sis mxedvelobaSi miRebas _ rogorc arasrulwlovan
Tan mopyrobis standarti warmoadgens Tu ara bavSvis 
saukeTeso interesebis dacvis principis, mis samive gan
zomilebaze gavrcelebis eqvivalents? e.w. rbili samar-
TliT am standartis daweseba aris Tu ara sakmarisi, 
efeqtiani meqanizmi eqstradiciis procesSi bavSvis 
saukeTeso interesebis dasacavad? bavSvis eqstradici
is Taobaze gadawyvetilebis miRebisas saxelmwifom un
da ixelmZRvanelos saerTaSoriso (bavSvis uflebaTa 
dacvis Sesaxeb konvenciiT dadgenili) Tu evropuli 
(evropis sabWos ministrTa komitetis rezoluciiT Se
Tavazebuli) standartiT?

205 iqve, p. 2.
206 iqve, p. 4.
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eqstradiciis konteqstSi bavSvis socialuri reabil
itaciis uzrunvelyofaSi SeiZleba moazrebul iqnes 
arasrulwlovanis gasamarTlebis Semdeg misi sazoga
doebaSi reintegraciis perspeqtiva. gadawyvetilebis 
miRebamde saxelmwifom unda gaanalizos eqstradicia 
ra doneze Seaferxebs arasrulwlovanis ganviTarebis 
xarisxs, mSoblebTan misi ganSoreba rogor aisaxeba 
mis fsiqikur mdgomareobaze, ucxo saxelmwifoSi eqne
ba Tu ara mas ganaTlebis, janmrTelobis dacvis ad
eqvaturi servisis miRebis SesaZlebloba da sxva. Se
sabamisad, eqstradiciis procesSi arasrulwlovanis 
socialuri reabilitaciis uzrunvelyofis moTxovna 
SesaZlebelia ganxilul iqnes rogorc bavSvis saukeTe
so interesebis dacvis proceduruli instrumenti. 
Tumca, gamomdinare iqidan, rom socialuri reabil
itaciis uzrunvelyofa aris e.w. rbili samarTliT 
aRiarebuli da misi realizacia saxelmwifos ̀ keTil 
nebazea~ damokidebuli, eqstradiciis evropul siste
maSi igi ar unda iqnes miCneuli bavSvis uflebad. 
evropis sabWos ministrTa komitetis xsenebuli rezo
luciiT bavSvs an/da mis kanonier warmomadgenels, 
advokats ar warmoeSobaT saxelmwifos winaSe aras
rulwlovanis socialuri reabilitaciis gaTvalis
winebis moTxovnis ufleba.

socialuri reabilitaciis uzrunvelyofis meqanizmi 
ar iZleva SesaZleblobas Sefasdes eqstradiciis Tx
ovnis gamgzavn saxelmwifoSi arasrulwlovanTan 
mimarTebaSi moqmedebs Tu ara sisxlissamarTlebrivi 
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marTlmsajulebis specialuri wesebi, sadac igi isarge
blebs srulwlovanisgan gansxvavebuli mopyrobiT. 
bavSvis uflebaTa dacvis komitetis mixedviT, bavSvis 
saukeTeso interesebis dacva moiTxovs, rom arasrul
wlovanis gasamarTlebis procesi arsebiTad gansxvav
debodes ordinaruli sisxlissamarTlebrivi marTlm
sajulebisgan.207 aseTi midgoma aris bavSvis uflebaTa 
Tanamedrove saerTaSoriso samarTlis minimaluri 
standarti.

zemoT dasmul sakiTxebze SesaZlebelia Semdegi das
kvnebis gakeTeba. eqstradiciis evropul sistemaSi moq
medi midgoma bavSvis socialuri reabilitaciis intere
sis mxedvelobaSi miRebasTan dakavSirebiT aris mxolod 
bavSvis saukeTeso interesebis dacvis principis proce
duruli ganzomileba. igi, radgan mocemulia evropis 
sabWos ministrTa komitetis rezoluciaSi da miekuTvne
ba e.w. rbili samarTlis kategorias, ar ganixileba bavS
vis uflebad da mas ar aniWebs efeqtian SesaZleblobas 
eqstradiciisas moiTxovos misi saukeTeso interesebis 
gaTvaliswineba. socialuri reabilitaciis uzrunvely
ofis standartiT SeuZlebelia Sefasdes eqstradiciis 
Txovnis gamgzavn saxelmwifoSi bavSvTan dakavSirebuli 
sisxlissamarTlebrivi marTlmsajulebis wesebis Ses

207  CRC, General Comment No. 10 (2007), Children’s Rights in Juvenile Jus-
tice, Geneva, 2013, p. 5, xelmisawvdomia vebgverdze: https://tbin-
ternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbol-
no=CRC%2fC%2fGC%2f10&Lang=en (ukanasknelad gadamowmebulia: 
30.08.2021).
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abamisoba saerTaSoriso samarTlis minimalur stand
artebTan. aqedan gamomdinare, eqstradiciis Txovnis 
mimRebma saxelmwifom bavSvis gadacemisas unda ix
elmZRvanelos bavSvis uflebaTa dacvis Sesaxeb kon
venciiT da gadawyvetileba miiRos arasrulwlovanis 
saukeTeso interesebis dacvis principis safuZvelze. 
bavSvis uflebaTa saerTaSoriso samarTlis minimalur 
wesebTan Sesabamisobis mizniT, eqstradiciis Sesaxeb 
evropul konvenciaSi unda gaCndes Canaweri, romelic 
eqstradiciis Txovnis gamgzavn da mimReb saxelmwifoebs 
daakisrebs arasrulwlovanTan mimarTebaSi nebismieri 
gadawyvetilebis miRebisas bavSvis saukeTeso interese
bis dacvis Sesabamisad moqmedebis valdebulebas.

bavSvis gadacemasTan dakavSirebiT saqarTvelos mid
goma gansxvavdeba eqstradiciis evropuli sistemisgan. 
`sisxlis samarTlis sferoSi saerTaSoriso TanamSrom
lobis Sesaxeb~ saqarTvelos kanonis 29e muxlis me2 
punqti krZalavs piris gadacemas, rodesac misi aras
rulwlovanebidan gamomdinare, qmedebis bunebis da 
eqstradiciis momTxovni saxelmwifos interesebis mxed
velobaSi miRebiT saqarTvelo CaTvlis, rom eqstradi
cia aSkarad ar Seesabameba adamianuri mopyrobis Zir
iTad standartebs. eqstradiciis procesSi saqarTvelo 
nawilobriv aRiarebs bavSvis saukeTeso interesebis 
dacvis valdebulebas.
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3.12.  adamianis uflebaTa dacvis evropuli konvencia 
_ eqstradiciis akrZalvis normatiuli 

 instrumenti

adamianis uflebaTa dacvis evropuli konvencia ZiriT
adi uflebis dacvis sferoSi ̀ evropuli sajaro wesri
gis konstituciuri instrumentia~,208  romelic rogorc 
cocxali organizmi evolucias ganicdis.209   mas aqvs mni
Svnelovani gavlena adamianis uflebaTa dacvis saerTa
Soriso da erovnuli samarTlis Camoyalibebaze. Tavis
Tavad, adamianis uflebaTa dacvis evropuli ko n   ven ciis 
teqsti ar aris unikaluri, yovlismomcveli da Ta
namedrove. misi efeqtianoba adamianis ufleba Ta ev
ropuli sasamarTlos precedentuli samarTlis safuZ
velze interpretaciis sxvadasxva daxvewili me To de bis 
xarjze miiRweva.210  aqedan gamomdinare, evropuli kon

208 ix.: adamianis uflebaTa evropuli sasamarTlos didi pala
tis 2005 wlis 30 ivnisis gadawyvetileba saqmeze:  Bosphorus 
Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland, [45036/98], 156e 
paragrafi.

209 mag.: adamianis uflebaTa evropuli sasamarTlos 1978 wlis 
25 aprilis gadawyvetileba saqmeze: Tyrer v. The United Kingdom, 
[5856/72], 31e paragrafi; korkelia, k., qurdaZe, i.: adamianis 
uflebaTa saerTaSoriso samarTali adamianis uflebaTa ev
ropuli konvenciis mixedviT, Tbilisi, 2003, gv. 66; korkelia, 
k.: rogor uzrunvelyoT saqarTveloSi adamianis uflebaTa 
dacva evropuli standartebiT?, Tbilisi, 2010,  gv. 32.

210 evropuli konvenciis interpretaciis meTodebisTvis mag
aliTad ix.: korkelia, k., qurdaZe, i.: adamianis uflebaTa 
saerTaSoriso samarTali adamianis uflebaTa evropuli 
konvenciis mixedviT, Tbilisi, 2003, gv. 6383; korkelia, k.: 
adamianis uflebaTa evropuli konvenciis ganmartebis prin
cipebi, qarTuli samarTlis mimoxilva, t. 5, N4, 2002, gv. 466
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vencia da adamianis uflebaTa evropuli sasamarTlos 
praqtika, romelic am normatiuli instrumentis qmed
iTobas da ganviTarebas uzrunvelyofs, erTobliobaSi 
qmnian ZiriTadi uflebebis dacvis konvenciur sistemas. 
am sistemaSi dadgenilia ZiriTadi uflebis dacvis min
imaluri standartebi, romlebic konvenciis monawile 
saxelmwifoebis samarTalsa da praqtikaSi sul mcire 
identurad unda iyos daculi.211

adamianis uflebaTa dacvis evropuli konvencia norma
tiuli TvalsazrisiT eqstradiciasTan dakavSirebul 
uflebebs ar iTvaliswinebs. Tumca, adamianis ufleba
Ta evropuli sasamarTlos praqtikiT misi supraerov
nuli efeqti eqstradiciis sferozec gavrcelda. Ses
abamisad, evropul konvencias evropul doneze 
adamianis uflebaTa evropuli sasamarTlo iyenebs, xo
lo nacionalur sivrceSi konvenciis normebis TviTSes
rulebadi xasiaTi212 iZleva eqstradiciis procedureb
Si erovnuli sasamarTloebis mier gamoyenebas.213

500; Letsas, G.: A Theory of Interpretation of the European Convention on 
Human Rights, Oxford, 2009.

211 adamianis uflebaTa dacvis evropuli konvenciis 53e muxli.
212 korkelia, k., qurdaZe, i.: adamianis uflebaTa saerTaSoriso 

samarTali adamianis uflebaTa evropuli konvenciis mixed
viT, Tbilisi, 2003, gv. 34.

213 mag. ix.: saqarTvelos uzenaesi sasamarTlos sisxlis samar
Tlis saqmeTa palatis 2019 wlis 26 ivlisis ganCineba №35I
19; saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis 
saqmeTa palatis 2019 wlis 26 ivlisis ganCineba №31I19; saqa
rTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa 
palatis 2019 wlis 4 ivlisis ganCineba №28I19; saqarTvelos 
uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 
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adamianis uflebaTa evropuli sasamarTlo 1989 wlam
de evropuli konvenciiT aRiarebul ZiriTad ufle
bebs eqstradiciis ganzomilebaSi ar ganixilavda. man 
zoeringis saqmeSi214 Cauyara safuZveli saxelmwifos 
moqmedebebis konvenciasTan Sefasebis praqtikas. igi 
eqstradiciis dasaSvebobaze saqmeebs ZiriTadad kon
venciis me3, me6 da me13 muxlebTan mimarTebiT ix
ilavs.215

sasamarTlos SefasebiT, evropuli konvenciis pirveli 
muxli, romelic xelSemkvrel mxareebs akisrebs kon
venciiT aRiarebuli uflebebisa da Tavisuflebebis 
TavianTi iurisdiqciis farglebSi yvelasTvis uzrun
velyofis valdebulebas, SezRuduli Sinaarsisaa, gan
sakuTrebiT teritoriulobis TvalsazrisiT.216 igi mxo
lod konvenciis monawile saxelmwifoskenaa mimarTuli 
da miznad ar isaxavs konvenciis monawile qveynis mier 
sxva saxelmwifosTvis uflebebisa da Tavisuflebebis 

2019 wlis 24 ivnisis ganCineba #23I19; saqarTvelos uzenaesi 
sasamarTlos sisxlis samarTlis saqmeTa palatis 2008 wlis 
4 ivnisis ganCineba N17I.

214 winamdebare saqmis analizisTvis ix.: korkelia, k.: eqstradi
cia adamianis uflebaTa evropuli sasamarTlos preceden
tuli samarTlis mixedviT, qarTuli samarTlis mimoxilva, 
t. 5, N1, 2002, gv. 176180.

215 Tinsley, A.: The Reference in Case C-396/11 Radu: When does the Protec-
tion of Fundamental Rights Require Non-execution of a European Arrest 
Warrant?, EUR. CRIM. L. REV., 2012, pp. 345-346.

216 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 07 
ivlisis gadawyvetileba saqmeze: Soering v. The United Kingdom 
[14038/88], 86e paragrafi.
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konvenciis Sesabamisad dacvis valdebulebis dakisre
bas.217 adamianis uflebaTa evropuli sasamarTlos 
TqmiT, evropuli konvenciis ganmartebisas aucilebe
lia misi, rogorc adamianis ZiriTadi uflebebisa da 
Tavisuflebebis koleqtiuri dacvis xelSekrulebis 
specialuri xasiaTis gaTvaliswineba.218  evropuli kon
venciis, rogorc individualuri uflebebis dacvis in
strumentis mizani da obieqti moiTxovs konvenciuri 
normebi imgvarad iqnes interpretirebuli da gamoy
enebuli, rom garantirebuli iqnes maTi praqtikuloba 
da efeqtianoba.219  ̀ garda amisa, uflebebisa da Tavisu
flebebis yoveli interpretacia Tavsebadi unda iyos 
konvenciis zogad suliskveTebasTan, instrumentTan, 
romelic Seqmnilia demokratiuli sazogadoebis Rire
bulebebisa da idealebis SenarCunebisa da ganviTare
bisTvis~.220

sasamarTlom eqstradiciis konteqstSi konvenciis me3 
muxlTan mimarTebaSi ganacxada, rom igi xelSemkvrel 
mxares ar aTavisuflebs pasuxismeblobisgan yvela im 
ganWvretadi garemoebisgan, romelic piris sxva iuris
diqciaSi eqstradiciisTvis Tanmdevia.221 konvenciis Ri
rebulebebTan SeuTavsebelia xelSemkvrli mxaris mier 
piris sxva qveyanaSi eqstradicia, rodesac, arsebobs 

217 iqve.
218 iqve, 87e paragrafi.
219 iqve.
220  iqve. 
221 iqve.
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sakmarisi safuZveli varaudisTvis, rom igi iq SeiZleba 
daeqvemdebaros wamebas, araadamianur an Rirsebis Sem
laxvel mopyrobas an sasjels.222  piris gadacemas aseT 
SemTxvevaSi, miuxedavad imisa, rom konvenciis me3 mux
liT pirdapir ar aris akrZaluli, Tvisobrivad ewi
naaRmdegeba amave muxlis suliskveTebas.223  adamianis 
uflebaTa evropuli sasamarTlos precedentuli sa
marTliT Camoyalibebulia standartebi, romelTa sa
fuZvelze mopyroba SesaZlebelia Sefasdes wamebad, 
araadamianur an Rirsebis Semlaxvel mopyrobad an sas
jelad.224  aqedan gamomdinare, konvenciis xelSemkrveli 
saxelmwifo valdebulia eqstradiciamde Seafasos 
eqstradiciis Txovnis gamgzavn saxelmwifoSi piris 
Rirsebis uflebis dacvis perspeqtiva.

rogorc zemoT aRiniSna, adamianis uflebaTa evropuli 
sasamarTlo konvenciis me6 muxls eqstradiciis gan
zomilebaSi ZiriTadad eqstradiciis Txovnis gamgzavn 

222 iqve, 88e paragrafi.
223 iqve. 
224 araadamianurma mopyrobam an sasjelma unda miaRwios si

sastikis minimalur xarisxs, rom moTavsdes konvenciis me3 
muxliT akrZalul qmedebaSi. mopyrobam miaRwia Tu ara min
imalur xarisxs individualurad SefasebiTi da fardobiTia, 
igi damokidebulia saqmis monacemebis mTlianobaze, garemoe
bebze, mopyrobis an sasjelis bunebasa da konteqstze, mis 
xasiaTsa da aRsrulebis meTodze, xangrZlivobaze, mentalur 
da fizikur efeqtebze da zogierT SemTxvevaSi piris sqesze, 
asaksa da janmrTelobis mdgomareobaze. vrclad ix.: adami
anis uflebaTa evropuli sasamarTlos 2005 wlis 12 aprilis 
gadawyvetileba saqmeze: Shamayev and Others v. Georgia and Russia, 
[36378/02].
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saxelmwifoSi in absentia samarTalwarmoebis xarisxis Ses
afaseblad iyenebs da mxedvelobaSi iRebs: pirma saTana
do formiT icoda Tu ara mis winaaRmdeg wardgenili 
braldeba; pirma Sesabamisi wyaroebidan icoda Tu ara 
sxva saxelmwifoSi sisxlissamarTlebrivi procesis war
moebis Sesaxeb da gaaCnda Tu ara efeqtiani SesaZleblo
ba piradad daswreboda mas an sakuTari Tavi daecva 
warmomadgenlis meSveobiT; erovnulma sasamarTlom 
gadado Tu ara procesi, rodesac piri ar iyo warmod
genili sasamarTloSi; pirma sakuTari nebiT ganacxada 
Tu ara uari sasamarTlo procesSi monawileobaze; pir
ma sakuTari surviliT daTmo Tu ara in absentia sasamarT
lo gadawyvetilebis gasaCivrebis ufleba. aseve, igi 
zogadad evropuli konvenciis me6 muxlTan mimarTe
baSi amowmebs eqstradiciis Txovnis gamgzavn saxelmwi
foSi ganxorcielda Tu ara sasamarTlos uflebis uxe
Si uaryofa, romelic xdeba im SemTxvevaSi, rodesac 
pirs erovnul doneze ar aqvs in absentia sasamarTlo gad
awyvetilebis gasaCivrebis an procesis xelaxla warmoe
bis moTxovnis imgvari ufleba, sadac moxdeba faqtebi
sa da mtkicebulebebis xelaxali gamokvleva.225 

adamianis uflebaTa evropuli sasamarTlo, rodesac 
eqstradiciasTan dakavSirebul saqmeSi evropuli kon
venciis me13 muxls iyenebs, msjelobs samarTalwarmoe

225 adamianis uflebaTa evropuli sasamarTlos 2001 wlis 16 
oqtombris gadawyvetileba saqmeze: Einhorn v. France, [71555/01], 
33e paragrafi; adamianis uflebaTa evropuli sasamarTlos 
2005 wlis 24 martis gadawyvetileba saqmeze: Stoichkov v. Bulgaria, 
[9808/02], 54e56e paragrafebi.
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bis xarisxze, romelic mohyveba eqstradiciis dasaSve
bobis Taobaze gadawyvetilebis miRebas.226

adamianis uflebaTa dacvis evropuli konvencia im 
SemTxvevaSi Tu adgens ZiriTadi uflebis dacvis ufro 
maRal standarts vidre eqstradiciis Sesaxeb evropuli 
konvencia da misi damatebiTi protokolebi, warmoad
gens eqstradiciis evropul sistemaSi piris gadacemis 
aqcesorul normatiul instruments.

226 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 07 
ivlisis gadawyvetileba saqmeze: Soering v. The United Kingdom 
[14038/88], 119e paragrafi.
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4.  Sejameba

eqstradiciis evropuli sistema eqstradiciis sferoSi 
TanamSromlobis klasikuri reJimia. igi eqstradiciis 
qvazievropuli modelisgan gansxvavebiT, ar efuZneba 
saxelmwifoTaSorisi ndobisa da sasamarTlo gada
wyvetilebebis ormxrivad aRiarebis principebs. misi 
ZiriTadi mizania eqstradiciis sakiTxebze saxelmwi
foebisTvis samarTlebrivi urTierTdaxmarebisTvis 
Seqmnas saxelmZRvanelo xasiaTis normatiuli CarCo.227 
Tumca, eqstradiciis Sesaxeb evropuli konvencia da 
misi damatebiTi protokolebi minimalur doneze uz
runvelyofen eqstradiciis sferoSi erovnuli kanon
mdeblobisa da praqtikis daaxloebas.

eqstradiciis evropul sistemaSi piris gadacemis Tao
baze gadawyvetilebis miRebis kompleqsuri da araerT
gvarovani wesebia dadgenili. eqstradiciis kompeten
ciis mqone organoebisa da normatiuli procedurebis 
gansazRvris uflebamosileba saxelmwifoebisTvis aris 
mindobili. aqedan gamomdinare, evropis sabWos wevr 
saxelmwifoebs Soris ar arsebobs saerTo midgoma 
eqstradiciis Taobaze gadawyvetilebis miRebis kompe
tenciis mqone erovnul organosTan, eqstradiciis pro
cedurebTan mimarTebaSi. 

eqstradiciis evropul sistemaSi eqstradiciis Taoba
ze gadawyvetilebis miRebis procesi politikursamarT

227 Vervaele, J.: The European Arrest Warrant and Applicable Standards of 
Fundamental Rights in the EU, Rev. Eur. Adm. L., 2013, p. 37.
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lebrivia, radgan masSi sasamarTloebTan erTad monaw
ileoben politikuri subieqtebi — aRmasrulebeli 
xelisuflebis Tanamdebobis pirebi (iusticiis an/da 
sagareo saqmeTa ministrebi) an kolegiuri organo (mTav
roba, ministrTa sabWo). eqstradiciis Sesaxeb evropuli 
konvenciis xelSemkvrel saxelmwifoTa absolutur um
ravlesobaSi piris gadacemaze gadawyvetilebis miRebis 
2etapiani procedura arsebobs. sawyis etapze piris 
gadacemis sakiTxs ganixilavs da gadawyvetilebas iRebs 
sasamarTlo. meore etapze, eqstradiciis Taobaze gad
awyvetileba politikuri subieqtebis mier miiReba. Se
sabamisad, piris gadacemis evropuli modeli ar aris 
agebuli marTlmsajulebis ganmaxorcielebel subi
eqtebs Soris TanamSromlobis principze, rac Tavis 
mxriv, saxelmwifoebs aZlevs eqstradiciis evropuli 
sistemis politikuri interesebis realizaciis instru
mentad gamoyenebis SesaZleblobas.

evropis sabWos wevr saxelmwifoebs Soris eqstradi ciis 
sferoSi ndobis dabali xarisxi, eqstradiciis erov nu
li procedurebis kompleqsuroba da mravalfe rov neba 
ganapirobebs eqstradiciisgan dacvis myari sa  fu
Zvlebis arsebobas. eqstradiciis Sesaxeb evropul kon
 ven ciasa da mis damatebiT protokolebSi mocemulia 
eqs tradiciis akrZalvisa da SezRudvis farTo speqtri, 
rom lebsac saxelmwifoebi nacionaluri sisxlissamarT
lebrivi sistemebis maxasiaTeblebidan gamomdinare, da
T qmebis gakeTebiT kidev ufro afarToeben da zogierT 
SemTxvevaSi koliziur midgomebs aviTareben. Sesabami
sad, eqstradiciis sferoSi saxelmwifoebs Soris ndo
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bis arasakmarisma xarisxma eqstradiciis evropul sis
temaSi safuZveli Cauyara eqstradiciisgan dacvis 
myari, efeqtiani normatiuli garantiebis Seqmnas.

eqstradiciisgan dacvis konvenciuri uflebebis para
lelurad evropis sabWos wevr saxelmwifoebs piris 
gadacemis standarts uwesebs adamianis uflebaTa 
dacvis evropuli konvencia da adamianis uflebaTa ev
ropuli sasamarTlos precedentuli samarTali. ada
mianis uflebaTa evropuli sasamarTlos inspiraciis 
mTavari wyaroa konvenciis me3 da me6 muxlebi da naw
ilobriv konvenciis me13 muxli.

saerTo jamSi, eqstradiciis Sesaxeb evropuli konven
cia, misi damatebiTi protokolebi da adamianis ufle
baTa dacvis evropuli konvencia erTobliobaSi 
eqstradiciis evropuli sistemisTvis qmnian eqstradi
cias daqvemdebarebuli piris uflebaTa dacvis evrop
ul standartebs.
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Tavi III. 

eqstradiciis qvazievropuli sistema

iusticiur sferoSi TanamSromloba evrokavSiris far
glebSi warmoadgens Tavisuflebis, marTlmsajulebis 
da usafrTxoebis sferos erTerT pirvel prioritet
ul mimarTulebas. igi efuZneba ormxrivi aRiarebis 
princips, romelic gulisxmobs kavSiris wevri saxelm
wifoebis sasamarTloebis gadawyvetilebebis, ganCine
bebis, brZanebebis sxva wevri saxelmwifoebis mier aRi
arebasa da wevr saxelmwifoTa sisxlissamarTlebr i vi 
kanonmdeblobis aproqsimacias.228 am mimarTulebiT Ta
namSromlobis mniSvnelovan miRwevad miiCneva eqs
tradiciis qvazievropuli meqanizmis formireba, rom
lis mizania piris gadacemis procedurebis gamartiveba 
da eqstradiciis evropuli sistemis qvazievropuli 
reJimiT Canacvleba.229  eqstradiciis qvazievropu li 
sistemis CamoyalibebiT kavSiris wevr saxel  mwifoebs 
Soris piris gadacemis procesi urTierT daxmarebis 
formatidan gadavida ormxrivi ndobis doneze.230

228 ix.: mirianaSvili, g.: evropuli kavSiris samarTlis cnobari, 
Tbilisi, 2015, gv. 88.

229  ix.: marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 
Tebervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, 
[C-399/11], 36e paragrafi.

230 Haggenmüller, S.: The Principle of Proportionality and the European Arrest 
Warrant, Oñati Socio-legal Series, 2013, p. 99.
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eqstradiciis evropuli sistema, saxelmwifo suve
renitetis xelSeuvali cnebidan, samarTlebrivi (mag.: 
moqalaqis sxva saxelmwifosTvis gadacemis akrZalva, 
ormxrivi dasjis principi, e.w. ̀ politikuri danaSaule
bi~, undobloba eqstradiciis momTxovni saxelmwifos 
samarTlebrivi sistemis mimarT) da proceduruli (mag.: 
eqstradiciis 2etapiani sistema, vada) xasiaTis sirTu
leebidan gamomdinare, ver uzrunvelyofs eqstradici
is efeqtiani reJimis arsebobas. iusticiur sferoSi Ta
namSromlobis gaRrmavebis mimarTulebiT evrokavSiris 
ambiciuri miznebisTvis eqstradiciis Sesaxeb evropu
li konvenciiTa da misi damatebiTi oqmebiT dadgenili 
meqanizmi ar aRmoCnda sakmarisi.231

1999 wels evropuli sabWos tamperes samitze wevri 
qveynebis saxelmwifo da mTavrobis meTaurebma miiRes 
eqstradiciis unificirebuli sistemis Camoyalibebis 
Sesaxeb gadawyvetileba.232 am mizniT, 2002 wels evroka
vSiris sabWos mier miRebul iqna wevr saxelmwifoebs 
Soris dakavebis evropuli orderisa da gadacemis pro
cedurebis Sesaxeb CarCogadawyvetileba,233  romelSic 

231 Vennemann, N.: The European Arrest Warrant and Its Human Rights Im-
plications, Heidelberg J. Of Int’l L., 2003, p. 110.

232 ix.: Presidency Conclusions at Tampere European Council 15 and 16 Octo-
ber 1999, xelmisawvdomia vebgverdze: http://www.europarl.euro-
pa.eu/summits/tam_en.htm#union (ukanasknelad gadamowmebulia: 
30.08.2021).

233 ix.: Council Framework Decision of 13 June 2002 on the European arrest war-
rant and the surrender procedures between Member States, xelmisawvdo
mia vebgverdze: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=cel-
ex%3A32002F0584 (ukanasknelad gadamowmebulia: 30.08.2021).
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calkeuli cvlilebebi ganxorcielda 2009 wels.234 
eqstradiciis qvazievropuli sistemis dafuZnebiT 
piris gadacemis procesi erTdoniani gaxda235 da efuZ
neba dakavebis evropul orders. piris kavSiris sxva 
wevri qveynisTvis gadacemis Sesaxeb gadawyvetileba 
mxo lod marTlmsajulebis ganmaxorcielebeli or ga
noebis mier miiReba. politikuri uwyebebi warmoadgenen 
gadacemis Taobaze moTxovnis mimReb subieqtebs, raTa 
uzrunvelyon aseTi moTxovnis aRsruleba.

naSromis am nawilSi mimoxilulia politikuri da sa
marTlebrivi procesi, romelic kavSiris wevrma saxelm
wifoebma eqstradiciis qvazievropuli modelis Camoy
alibebamde gaiares. agreTve, ganxilulia eqstradiciis 
qvazievropuli sistemis fundamenturi principebi da 
zogadi maxasiaTeblebi, romlebic mas radikalurad 
ganasxvavebs eqstradiciis evropuli meqanizmisgan. 
amasTanave, msjeloba xorcieldeba dakavebis evropu
li orderis Seusruleblobis normatiul safuZvleb
zec, romliTac mniSvnelovnad Semcirda erTi mxriv, 
piris gadacemis gamomricxavi da damabrkolebeli gare

234 ix.: Council Framework Decision of 26 February 2009 amending Frame-
work Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/
JHA and 2008/947/JHA, thereby enhancing the procedural rights of per-
sons and fostering the application of the principle of mutual recognition to 
decisions rendered in the absence of the person concerned at the trial, xe
lmisawvdomia vebgverdze: http://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=uriserv:OJ.L_.2009.081.01.0024.01.ENG (ukanasknelad 
gadamowmebulia: 30.08.2021).

235 Vennemann, N.: The European Arrest Warrant and Its Human Rights Im-
plications, Heidelberg J. Of Int’l L., 2003, p. 108.
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moebebi, meore mxriv, eqstradiciis sferoSi ZiriTadi 
uflebis dacvis standartebi.

1.  eqstradiciis evropuli sistemidan qvazievrop
ul modelamde 

evrokavSiris farglebSi eqstradiciis sferoSi TanamS
romlobis gaRrmavebisa da gamartivebis procesi miznad 
yovelTvis ar isaxavda evropis sabWos sistemisgan Ta
vis daRwevas. evropuli integraciis sawyis etapze 
eqstradiciis Sesaxeb evropul konvencias, rogorc 
eqstradiciis sferoSi TanamSromlobis mTavar samarT
lebriv CarCos,236 kavSiris wevri saxelmwifoebi eqst ra
diciis mimarTulebiT TanamSromlobis ZiriTad meqa
nizmad ganixilavden.237  amgvari midgoma gamom dinareobda 
wevri qveynebis interesebidan _ evropuli integracia, 
misi supranacionaluri da mTavrobaTaSorisi for
matebiT dafuZndeboda mxolod ekonomikur sferoSi 
TanamSromlobas.238  miuxedavad imisa, rom ekonomikuri 
miznebi moiTxovda supranacionaluri da erovnu li 

236 Vervaele, J.: The European Arrest Warrant and Applicable Standards of 
Fundamental Rights in the EU, Rev. Eur. Adm. L., 2013, p. 37.

237 Plachta, M., Ballegooij, W.: The Framework Decision on the European 
Arrest Warrant and Surrender Procedures Between Members States of 
the European Union, naSromSi: Blekxtoon, R.: (ed.) Handbook on the 
European Arrest Warrant, Hague, 2004, p. 16.

238 Chaves, M.: The Evolution of European Union Criminal Law (1957-2012), 
2012, London, pp. 35-36.
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samarTlis normebis efeqtian aRsrulebas, saxel m
wifoebi sisxlis samarTals ar miiCnevdnen amgvari 
amocanebis miRwevis saSualebad239  da ar Tmobdnen iu
ris diqcias.240  TavianTi suverenuli Zalauflebis Se  n
ar  Cunebis mizniT maT ar gaaCndaT evropuli integra
ci is doneze politikuri kooperaciis,241  maT Soris sis
xlis samarTlis saqmeebze TanamSromlobis meqanizmis 
da fuZnebis survili.242

1.1.  eqstradiciis sferoSi TanamSromlobis fragmen
tuli periodi (19701994ww)

1970ian wlebSi evropaSi momxdari teroristuli aq
tebi safuZvlad daedo evropuli integraciis done  ze 
ini ciativas sisxlis samarTlis saqmeebze TanamSrom
lobis gaRrmavebasTan mimarTebaSi, romelic pirve lad 
safrangeTis mier 1975 wels evropuli sabWos form atSi 
gaJRerda.243 igi miznad isaxavda saerTo evropuli mar

239 Guild, E., Geyer, F.: The Search for EU Criminal Law – Where it is Headed? 
naSromSi: Guild, E., Geyer, F.: (eds.), Security versus Justice? Police and 
Judicial Cooperation in the European Union, Burlington, 2008, p. 1.

240 marTlmsajulebis evropuli sasamarTlos 1981 wlis 11 noem
bris gadawyvetileba saqmeze: Criminal proceedings against Guerrino 
Casati [C-203/80], 27e paragrafi.

241 Blackstock, J.: Procedural Safeguards in the European Union: a Road well 
travelled?, EUR. CRIM. L. REV., 3(2), 2012, p. 21.

242 Klimek, L.: European Arrest Warrant, London, 2015, p. 14.
243 Chaves, M.: The Evolution of European Union Criminal Law (1957-2012), 
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Tlmsajulebis sivrcis Seqmnas, romelSic wevr saxel
mwifoebs Soris gamartivebuli formiT ganxorcield
eboda eqstradicia, sisxlis samarTlis saqmeebze 
ga motanili ganaCenebis aRsruleba da msjavrdebulTa 
ga dacema.244  1982 wels safrangeTma waradgina eqstra
diciasTan dakavSirebuli konvenciis xelmowerisa da 
sisxlis samarTlis evropuli sasamarTlos Seqmnis idea. 
mogvianebiT, sisxlis samarTlis evropuli sasamarT
los dafuZnebis iniciativa Canacvlda eqstradiciis 
tri bunalis Seqmnis surviliT, Tumca, am SemTxvevaSic 
eqs tradiciis sferoSi TanamSromlobis qvazievropu
li instrumentis SemoReba warumateblad dasrulda.245

1985 wels evropuli integraciis doneze aqtiuri msj
eloba mimdinareobda saerTo evropuli bazris Camoy
alibebis procesis dasrulebis Taobaze, rac Tavis mx
riv, moiTxovda kavSiris wevr saxelmwifoebs Soris 
Sida sasazRvro Semowmebebis akrZalvas. amave wels ev
ropulma komisiam moamzada rekomendaciebi, romlebic 
wevr saxelmwifoebs mouwodebda 1992 wels saerTo ba
zris dafuZnebisa da sasazRvro kontrolis akrZalvis 
Sesaxeb SeTanxmebis dadebisken.246 saerTo bazris da

2012, London, p. 44.
244 Plachta, M., Ballegooij, W.: The Framework Decision on the European 

Arrest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 17.

245 iqve.
246 xelmisawvdomia vebgverdze: http://aei.pitt.edu/1113/1/internal_

market_wp_COM_85_310.pdf (ukanasknelad gadamowmebulia: 
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fuZnebis mizani 1986 wels aisaxa erTian evropul 
aqtSi,247  romelmac kavSiris farglebSi pirvelad Seqm
na iusticiisa da Sida saqmeebSi politikuri TanamSrom
lobis formatis Canasaxi.248  gamomdinare iqidan, rom 
kavSiris wevr saxelmwifoebSi ar arsebobda politi
kuri konsensusi gadaadgilebis Tavisuflebis gamar
tivebasTan da sasazRvro Semowmebis akrZalvasTan 
mimarTebaSi, am sakiTxis supranacionalur ganzomi
lebaSi daregulireba ver moxerxda. sasazRvro kon
trolis etapobrivad gauqmebis mizani daisaxa 1985 wlis 
Sengenis SeTanxmebis implementaciis Sesaxeb konvenci
iT249 mxolod germanias, safrangeTsa da beneluqsis 
qveynebs Soris. konvenciis 59e66e muxlebi uSualod 
eqstradicias ukavSirdeba. isini adgenen eqstradiciis 
evropuli sistemisgan gansxvavebul reJims eqstradici
iT TxovniT gaTvaliswinebuli dokumentaciis gadagza
vnasTan, specialurobis wesTan, amnistirebul dana
SaulSi braldebuli/msjavrdebuli piris gadacemasTan 
mimarTebaSi. kavSiris wevri saxelmwifoebis monawile

30.08.2021).
247 xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/PDF/?uri=CELEX:11986U/TXT&from=EN (ukanasknelad 
gadamowmebulia: 30.08.2021).

248 Plachta, M., Ballegooij, W.: The Framework Decision on the European Ar-
rest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 18.

249 xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:42000A0922(02)&from=en (ukanaskne
lad gadamowmebulia: 30.08.2021).
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obiT, Sengenis 1985 wlis SeTanxmeba aris pirveli mra
valmxrivi aqti, romelic eqstradiciis evropuli 
sistemis farglebSi maT Soris TanamSromlobis modi
fikacias axorcielebda.

eqstradiciis sferoSi TanamSromlobis ganviTarebis 
TvalsazrisiT mokrZalebuli roli Seasrula maastrix
tis xelSekrulebam,250 miuxedavad imisa, rom misi teqs
ti eqstradiciaze ar miuTiTebs.251  man evropuli integ
racia arsobrivad Secvala da daafuZna Tana mSromlobis 
sam mimarTulebas, romlebsac Seuqmna kooperaciis 
saerTo politikuri instrumenti. maastrixtis xe
lSekrulebiT gardaqmnili evropuli integraciis in
stituciur wyobas iuridiul literaturaSi adareben 
berZnuli taZris struqturas.252 pirveli sveti gulisx
mobda supranacionalur TanamSromlobas evropuli 
gaerTianebebis253 farglebSi, meore sveti exeboda sa

250 xelmowerilia 1992 wlis 07 oqtombers, ZalaSi Sevida 1993 
wlis 01 noembers, xelSekrulebis Tavdapirveli teqsti xe
lmisawvdomia vebgverdze: https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:11992M/TXT&from=EN (ukanasknelad gada
mowmebulia: 30.08.2021).

251 Vennemann, N.: The European Arrest Warrant and Its Human Rights Im-
plications, Heidelberg J. Of Int’l L., 2003, p. 106.

252 Kaczorowska, A.: European Union Law, 2nd edition, New-York, 2011, p. 
22; Plachta, M., Ballegooij, W.: The Framework Decision on the European 
Arrest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromSi: Blekxtoon, R.: (ed.) Handbook on the Euro-
pean Arrest Warrant, Hague, 2004, p. 14; jiSkariani, b.: evropuli 
sisxlis samarTali evrokavSiris farglebSi, Tbilisi, 2011, 
gv. 39.

253 atomuri energiis evropuli gaerTianeba, evropuli ekonomi
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erTo sagareo da usafrTxoebis politikas, xolo me-
same sveti — iusticiasa da Sida saqmeebs. samive svetSi 
TanamSromlobis saerTo politikuri instrumenti 
(taZris saxuravi) iyo evrokavSiri.

iusticiisa da Sida saqmeebis sfero gulisxmobda kavSi
ris wevr saxelmwifoebs Soris TanamSromlobas TavSesa
fris, imigraciis politikis, samoqalaqo da sisxlis 
samarTlis saqmeebis mimarTulebiT da sxva. masSi ga mo
iyeneboda mTavrobaTaSorisi TanamSromlobis meTo di, 
romelic erTi mxriv, zRudavda evropuli organo e bis 
mo nawiloebas, meore mxriv, iTvaliswinebda ise Ti sa
mar Tlebrivi aqtebis (deklaraciebisa da saerTo po zi
ciebis) miRebas, romlebsac ar gaaCndaT suprana  ci o na
luri buneba.254 maastrixtis xelSekrulebiT sa    fuZ veli 
Caeyara sisxlis samarTlis saqmeeb ze Ta na Srom lobas,255 
romelmac Tavis mxriv, mogvianebiT gav   lena iqonia eqs
tradiciis mimarTulebiT kooperacia zec.

kuri gaerTianeba, qvanaxSirisa da foladis evropuli gaer
Tianeba.

254 maastrixtis xelSekrulebis K3 muxlis me2 paragrafi; Neagu, 
N.: European (Criminal) Law v. National (Criminal) Law – A Two Street, LR, 
vol. 2, 2015, pp. 47-48.

255 Conway, G.: The Council of Europe as a Normative Backdrop to Potential 
European Integration in the Sphere of Criminal Law, Denning L.J., vol. 19, 
2007, p. 124.
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1.2.  eqstradiciis sferoSi TanamSromlobis gaRrmave
bis warumatebeli mcdeloba (19951996ww.)

maastrixtis xelSekrulebis xelmoweris Semdgom kav
Siris wevri saxelmwifoebis iusticiis ministrebma li
meletes deklaraciiT eqstradiciis procedurebis 
gamartiveba erTerT prioritetad gamoacxades.256 ius
ticiisa da Sida saqmeebis sabWo piris gadacemis pro
cedurebis gamartivebas mxolod eqstradiciis evro
puli sistemis farglebSi ganixilavda da sam ZiriTad 
sakiTxs ukavSirebda: 1. eqstradiciis Txovnaze sasa
marTlos kontrolis farglebis SezRudvas, 2. eqs tra
diciasTan dakavSirebuli gadawyvetilebis miRebaSi 
politikuri xelisuflebis intervenciis SesaZleblo
bis Semcirebas; 3. piris Tanxmobis SemTxvevaSi, misi 
eqstradiciis procedurebis gamartivebas.257 am miznebis 
realizaciisaTvis 1995 wels miRebul iqna konvencia 
eqstradiciis gamartivebuli procedurebis Sesaxeb,258 
xolo 1996 wels xeli moewera eqstradiciasTan dakav
Sirebul konvencias.259

256 Vermeulen, G., VanderBeken, T.: Extradition in the European Union: State of 
the Art and Perspectives, 4, Eur. J. Crime Crim. L. & Crim. Just., 1996, p. 207.

257 Vermeulen, G., VanderBeken, T.: New Conventions on Extradition in the Eu-
ropean Union: Analysis and Evaluation, Dick. J. Int’l L., vol. 15, 1997, p. 275.

258 xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:41995A0330(01):EN:HTML, (ukanasknelad 
gadamowmebulia: 30.08.2021).

259 xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/HTML/?uri=LEGISSUM:l14015b&from=EN (ukanasknelad 
gadamowmebulia: 30.08.2021).
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eqstradiciis gamartivebuli procedurebis Sesaxeb 
1995 wlis konvenciis mizani eqstradiciis Sesaxeb ev
ropuli konvenciis farglebSi TanamSromlobis gamar
tivebaa (pirveli muxli). igi eqstradiciis mxolod im 
SemTxvevas aregulirebs, rodesac piri Tanaxmaa kav
Siris sxva wevri saxelmwifoSi gadacemisTvis (me2 mux
li). aRsaniSnavia, rom eqstradiciis evropul sistemaSi 
aseTi meqanizmi 2010 wels eqstradiciis Sesaxeb evropu
li konvenciis me3 damatebiTi protokoliT dainerga.260

eqstradiciis gamartivebuli procedura iwyeba piris 
droebiTi dapatimrebis Sesaxeb Txovnis miRebiT an Sen
genis sainformacio sistemaSi piris Zebnis Taobaze in
formaciis ganTavsebiT. orive SemTxvevaSi, eqstradiciis 
gamartivebuli procedurebis Sesaxeb 1995 wlis konven
cia kavSiris wevr qveynebs aTavisuflebs eqstradiciis 
Sesaxeb evropuli konvenciis me12 muxliT dadgenili 
dokumentaciis wardgenis valdebulebisgan (me3 mux
li). piri, rodesac Tanxmobas acxadebs kavSiris sxva 
saxelmwifosTvis gadacemaze, konvencia imTaviTve iTva
liswinebs misTvis e.w. specialurobis wesis dacviTi ga
rantiis CamorTmevas (me9 muxli). Tumca, kavSiris wevr 
qveynebs miecaT konvenciaze am wesisgan gansxvavebuli 
daTqmebis gakeTebis SesaZlebloba. igi adgens 20dRian 
vadas eqstradiciisaTvis (me10 muxli). aqedan gamom
dinare, eqstradiciis Txovnis gamgzavni saxelmwifos 

260 xelmowerilia 2010 wlis 10 noembers, ZalaSia 2014 wlis pir
veli ivlisidan, xelmisawvdomia vebgverdze: https://www.coe.
int/en/web/conventions/full-list/-/conventions/treaty/212 (ukanaskne
lad gadamowmebulia: 30.08.2021).
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mier piris kavSiris sxva wevri qveynisTvis gadacema 
(reeqsqtradicia) aRar saWiroebs im qveynis Tanxmobas, 
romlisganac piri mas gadaeca (me13 muxli).

kavSiris wevrma saxelmwifoebma gaiTvaliswines eqst
radiciis Sesaxeb evropuli konvenciis praqtikaSi gam
oyenebis gamocdileba da eqstradiciasTan dakavSire
bul 1996 wlis konvenciaSi Seamcires piris gadacemis 
damabrkolebeli da gamomricxavi garemoebebi, rom
lebic exeba moqalaqis gadacemasa da politikur dana
Saulebs. am TvalsazrisiT, igi mocemuli periodisTvis 
iyo unikaluri dokumenti.261

eqstradiciis Sesaxeb evropuli konvenciisgan gansxva
vebiT, eqstradiciasTan dakavSirebuli 1996 wlis kon
venciiT pirdapir gamoiricxa eqstradiciis TxovniT 
gaTvaliswinebuli qmedebis politikur an masTan da
kavSirebul danaSaulad ganxilva da am safuZvliT pi ris 
gadacemaze uaris Tqma (me3 muxli).262 amasTan, konven
ciam SesaZlebeli gaxada moqalaqeTa gadacemis akrZal
vis tradiciuli midgomisgan gamonaklisis daSveba, 
Tum  ca, wevr saxelmwifoebs dautova daTqmis gakeTebis 

261 Plachta, M., Ballegooij, W.: The Framework Decision on the European Ar-
rest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 22.

262 Tumca, terorizmis winaaRmdeg brZolis Sesaxeb 1977 wlis 
evropuli konvenciiT gaTvaliswinebul calkeul dana
SaulebTan mimarTebaSi wevr saxelmwifoebs miecaT daTqme
bis gakeTebis SesaZlebloba da e.w. „politikuri danaSaulis 
principis“ gavrceleba.
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diskrecia.263 evropulma parlamentma konvenciis xelmo
wera eqstradiciis sferoSi TanamSromlobis gan  vi Ta
rebis dadebiT dinamikad Seafasa, Tumca, imedgacruebu
li darCa wevri saxelmwifoebisTvis konven ci   aze imgvari 
daTqmebis gakeTebis SesaZleblobis mice mis Tvis, rom
lebic mniSvnelovnad amcirebda mis poziti  ur efeqts. 
garda amisa, evropulma parlamentma eqs t ra diciis sfe
roSi TanamSromlobis konvenciuri for ma  ti ar miiCnia 
sakmaris RonisZiebad kavSiris wevri saxel m wifoebis 
sisxlisamarTlebrivi kanonmdeb lo bis harmonizaci
isTvis.264  man ukmayofileba aseve gamoTqva konvenciis 
aRsrulebaze zedamxedvelobis gan ma xor cilebeli meqa
nizmis ar arsebobasTan dakav  Si re biT.265

eqstradiciis gamartivebuli procedurebis Sesaxeb 
1995 wlis konvenciiTa da eqstradiciasTan dakavSire
buli 1996 wlis konvenciiT dagegmili cvlilebebis miu
xedavad, maTi meSveobiT kavSiris farglebSi eqstradici

263 avstriam, germaniam, saberZneTma, daniam da luqsemburgma 
gaakeTes daTqmebi, romliTac krZalavdnen TavianTi moqa
laqeebis gadacemas. niderlandebis, portugaliis, fineTisa 
da SvedeTis daTqmebiT ganisazaRvra moqalaqis gadacemis 
pirobebi, romlebSic saerTo moTxovnad dadginda sasjelis 
moxdis mizniT piris mSobliur saxelmwifoSi dabruneba.  vr
clad ix.: Plachta, M., Ballegooij, W.: The Framework Decision on the 
European Arrest Warrant and Surrender Procedures Between Members 
States of the European Union, naSromSi: Blekxtoon, R.: (ed.) Handbook 
on the European Arrest Warrant, Hague, 2004, pp. 22-23.

264 xelmisawvdomia vebgverdze: http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+REPORT+A4-1997-0265+0+DOC+XM-
L+V0//EN (ukanasknelad gadamowmebulia: 30.08.2021).

265 iqve.
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is sferoSi TanamSromloba arasdros gaRrmavebula,266 
maT ar mouxdeniaT revoluciuri efeqti piris gadace
mis procedurebze.267 isini ZalaSi arasdros Sesulan, 
radgan kavSiris yvela wevr saxelmwifos ar ganuxor
cielebia maTi ratifikacia. xsenebuli konvenciebi mx
olod im wevr saxelmwifoebs Soris gamoiyeneboda, rom
lebmac erTi mxriv, moaxdines maTi ratifikacia, meore 
mxriv, saratifikacio sigelis kavSiris sabWoSi Cabare
bisas an mogvianebiT Tanxmoba ganacxades konvenciebis 
maTTan mimarTebaSi gamoyenebaze.

1.3.  CarCogadawyvetilebis rogorc eqstradiciis 
sferoSi TanamSromlobis gamartivebis 

 normatiuli instrumentis Seqmna (1997w)

 
evrokavSiris Sida bazrisa da Sengenis sivrcis erTerT 
fundamenturi principia piris Tavisufali gadaadgi
lebis ufleba, romelic gulisxmobs kavSiris wevr sa
xelmwifoebSi Sida sasazRvro kontrolis akrZalvas. 
Tavis mxriv, sasazRvro Semowmebis gareSe pirebis Tav

266 Sorcale, G.: The Judicial Cooperation in Criminal Matters in the European 
Union — The Discipline of the European Arrest Warrant, Saarburken, 2016, 
p. 123; Spencer, J. R.: The European Arrest Warrant, Cambridge Y.B. Eur. 
Legal Stud., 2004, p. 203.

267 Plachta, M.: European Arrest Warrant: Revolution in Extradition? Eur. J. 
Crime Crim. L. & Crim. Just., 2003, p. 179.
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isufali gadaadgilebis uflebam warmoSva kavSiris wevr 
qveynebSi kriminalis Tavisuflad moZraobis Sesa
Zleblobac.268 evropuli sivrcis usafrTxoebisTvis 
1997 wels kavSiris wevrma saxelmwifoebma xeli moaw
eres amsterdamis xelSekrulebas,269 romelmac eqs
tradiciis sferoSi TanamSromlobis ganviTarebis per
speqtivas axali impulsebi SesZina da evrokavSirs 
garkveulwilad e.w. aproqsimaciis kompetencia miani
Wa.270   xelSekrulebis ZiriTad mizans warmoadgenda Ta
visuflebis, usafrTxoebisa da marTlmsajulebis sivr
cis Seqmna, sadac uzrunvelyofili iqneboda kavSiris 
moqalaqeTa usafrTxoeba (pirveli muxlis me3 paragra
fi). am amocanis misaRwevad evropuli integraciis mes
ame svetSi (iusticia da Sida saqmeebi) moazrebuli 
calkeuli sferoebi (TavSesafris, imigraciis politi
ka, samoqalaqo saqmeebze TanamSromloba) ayvanil iqna 
zeerovnul rangSi da maTze gavrcelda TanamSromlo

268 Plachta, M., Ballegooij, W.: The Framework Decision on the European 
Arrest Warrant and Surrender Procedures Between Members States of 
the European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the Eu-
ropean Arrest Warrant, Hague, 2004, p. 26; Ostropolski, T.: The Principle of 
Proportionality under the European Arrest Warrant — with an Excursus on 
Poland, NEW J. EUR. CRIM. L., vol. 5, 2014, p. 168; Niemesch, M.: Aspects of 
CJEU case law regarding the European Arrest Warrant (EAW), Law Annals 
Titu Maiorescu U., 2015, p. 178.

269 xelmowerilia 1997 wlis 02 oqtombers, ZalaSi Sevida 1999 
wlis 01 maiss, xelmisawvdomia vebgverdze: https://eur-lex.euro-
pa.eu/legal-content/EN/TXT/?uri=CELEX:11997D/TXT (ukanasknelad 
gadamowmebulia: 30.08.2021).

270 De Bondt, W.: The missing link between “necessity” and “approximation 
of criminal sanctions” in the EU, EUR. CRIM. L. REV., 2014, p. 149.
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bis supranacionaluri meTodi.271  mesame svetis dargo
brivi sferoebis daviwroebis gamo, misi dasaxeleba 
Seicvala da ewoda ̀ policiuri da iusticiuri TanamS
romloba sisxlis samarTlis saqmeebze~. amsterdamis 
xelSekrulebam wevr saxelmwifoebs Soris eqstradici
is gamartiveba miakuTvna sisxlis samarTlis saqmeebze 
iusticiuri TanamSromlobis ganzomilebas.272

Tavisuflebis, usafrTxoebisa da marTlmsajulebis 
sivrcis Camoyalibeba Tavis mxriv, sisxlis samarTlis 
saqmeebze iusticiuri TanamSromlobis efeqtianad re
alizaciisTvis moiTxovda saTanado samarTlebrivi in
strumentis Seqmnas, romliTac SesaZlebeli iqneboda 
wevr saxelmwifoTa sisxlissamarTlebrivi kanonmde
blobis daaxloeba.273 maastrixtis xelSekrulebiT dad
genili meqanizmi — saerTo qmedeba — ver uzrunvelyof
da dasaxuli amocanis miRwevas. aqedan gamomdinare, 
amsterdamis xelSekrulebam pirvelad Seqmna erovnuli 
sisxlissamarTlebrivi kanonmdeblobis harmonizaciis 
normatiuli instrumenti — CarCogadawyvetileba. misi 
upiratesoba konvenciasTan mimarTebaSi calsaxa iyo. 
konvenciisgan gansxvavebiT, CarCogadawyvetilebis 
ZalaSi Sesvla ar moiTxovda kavSiris yvela wevri saxel

271 Sorcale, G.: The Judicial Cooperation in Criminal Matters in the European 
Union — The Discipline of the European Arrest Warrant, Saarburken, 2016, 
p. 131.

272 amsterdamis xelSekrulebis k3 muxli.
273 Klimek, L.: European Arrest Warrant, London, 2015, p. 16; Chaves, M.: The 

Evolution of European Union Criminal Law (1957-2012), London, 2012, p. 
109.
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mwifos mier ratifikacias.274  misi inicirebis ufleba
mosileba mieniWa kavSiris wevr saxelmwifosa da evro
pul komisias,275 xolo miRebis kompetencia gadaeca 
kavSiris sabWos. CarCogadawyvetilebis miRebamde, ka
vSiris sabWos daekisra evropul parlamentTan kon
sultaciis gavlis valdebuleba.276

CarCogadawyvetileba gansxvavebiT kavSiris regulaci
isgan, direqtivisa da gadawyvetilebisgan, ar aris 
sakanonmdeblo aqti. igi samarTlebrivi instrumentia, 
romelic mxolod sisxlis samarTlis saqmeebze TanamS
romlobis sferoSi miiReboda.277 CarCogadawyvetileba 
Sesasruleblad savaldebulo iyo masSi gansazRvruli 
miznis miRwevasTan mimarTebaSi. mas uSualod moqmedi 
da gamoyenebadi buneba, TviTSesrulebadi xasiaTi ar 
gaaCnda. direqtivis msgavsad, CarCogadawyvetilebac 
saWiroebda misi miznis erovnul samarTalSi `gadata
nas~. formebisa da meTodebis SerCeva kavSiris wevr sa
xelmwifoebze iyo damokidebuli.278

274 Plachta, M., Ballegooij, W.: The Framework Decision on the European Ar-
rest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 27.

275 evrokavSiris Sesaxeb xelSekrulebis 34e muxlis me2 paragrafi.
276 iqve, 39e muxli.
277 lisabonis xelSekrulebis amoqmedebis Semdeg kavSiris dam

fuZnebeli xelSekrulebebi CarCogadawyvetilebis miRebas 
aRar iTvaliswinebs da sisxlissamarTlebrivi kanonmdeblobis 
daaxloebis meqanizmad ganixilavs direqtivas. ix.: lisabonis 
xelSekrulebis me2 muxlis 67e paragrafi.

278 Sorcale, G.: The Judicial Cooperation in Criminal Matters in the European Union 
— The Discipline of the European Arrest Warrant, Saarburken, 2016, p. 133.
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dRevandeli gadmosaxedidan, CarCogadawyvetilebis 
rogorc normatiuli instrumentis Seqmnam mniSvnelo
vani roli iTamaSa sisxlis samarTlis sferoSi, maT So
ris eqstradiciis sakiTxebze wevr saxelmwifoTa Ta
namSromlobis gaRrmavebis, kanonmdeblobis daaxloebis 
TvalsazrisiT.279 Tumca, amsterdamis xelSekrulebis 
erTerT xarvezad samarTlianad miiCneva CarCogad
awyvetilebebis implementaciaze evropuli komisiisa da 
evrokavSiris sabWos adeqvaturi sazedamxedvelo kom
petenciis ar arseboba.280 marTlmsajulebis evropul 
sasamarTlosac am mimarTulebiT ar miniWebia sakmarisi 
Zalaufleba.281 mas gaaCnda mxolod winaswari gadawy
vetilebis proceduris282 farglebSi CarCogadawyve
tilebis normebis interpretaciisa da maTi kavSiris 
damfuZnebel xelSekrulebebTan Sesabamisobis ganxil
vis uflebamosileba.283 es kompetenciac mxolod im Se
mTxvevaSi eqneboda, Tu wevri saxelmwifo amsterdamis 
xelSekrulebaze gaakeTebda deklaracias da evrokavSi

279 iqve, 44.
280 Denza, E.: The Intergovernmental Pillars of the European Union, Oxford, 

2002, p. 254.
281 Plachta, M., Ballegooij, W.: The Framework Decision on the European Ar-

rest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 28.

282 winaswari gadawyvetilebis procedurasTan dakavSirebiT vr
clad ix.: Kaczorowska, A.: European Union Law, 2nd edition, New-York, 
2011, pp. 256-295.

283 Nilsson, H.G.: 25 Years of Criminal Justice in Europe, EUR. CRIM. L. REV., 
2012, p. 117.
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ris sasamarTlos amgvar SesaZleblobas mianiWebda.284

marTlmsajulebis evropulma sasamarTlom sakuTari 
praqtikiT CarCogadawyvetileba maqsimalurad miams
gavsa direqtivas. man gamoiyena yvela SesaZlebloba 
CarCogadawyvetilebis faqtobrivad supranacionalur 
aqtad gardaqmnisTvis. aqedan gamomdinarea, rom lisa
bonis xelSekrulebiT285 sisxlis samarTlis saqmeebze 
TanamSromlobis normatiul instrumentad direqtiva 
ganisazRvra. Tumca, lisabonis xelSekrulebis amoq
medebis Semdeg miRebulma CarCogadawyvetilebebma mo
qmedebis Zala SeinarCunes.

marTlmsajulebis evropul sasamarTlos pupinos saq-
meze msjeloba mouwia CarCogadawyvetilebis inter
pretaciis principebze. misi TqmiT, erovnuli institu
ti an/da organo valdebulia erovnul samarTalSi 
maimplementirebeli aqtis interpretacia ganaxorcie
los CarCogadawyvetilebis teqstisa da miznebis Ses

284 kavSiris aTma wevrma saxelmwifom deklaraciiT ganacxades, 
rom isini TavianT nebismier erovnul sasamarTlosa da tri
bunals aniWebdnen winaswari gadawyvetilebis proceduris 
farglebSi marTlmsajulebis evropuli sasamarTlosaTvis 
mimarTvis kompetencias, espaneTma es ufleba mxolod uze
naes sasamarTlos mianiWa, xolo oTx saxelmwifos (dania, 
gaerTianebuli samefo, safrangeTi da irlandia) deklaracia 
ar gaukeTebia.

285 xelmowerilia 2007 wlis 13 dekembers, ZalaSi Sevida 2009 wlis 
01 dekembers, xelmisawvdomia vebgverdze: https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=celex%3A12007L%2FTXT (ukanasknelad 
gadamowmebulia: 30.08.2021).
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abamisad.286 marTlmsajulebis evropulma sasamarTlom 
aseve ganacxada, rom CarCogadawyvetileba aris Sesaba
misi samarTlebrivi instrumenti eqstradiciis sfe roSi 
TanamSromlobisTvis.287 melonis saqmeze sasamarTlos 
mier dadginda CarCogadawyvetilebis primati erovnul 
samarTlebriv aqtebze, maT Soris wevr saxelmwifoTa 
konstituciebzec.288

 

1.4.  politikuri konsensusi sisxlis samarTlis saq
meebze miRebuli sasamarTlo gadawyvetilebebis 
ormxrivad aRiarebaze (19982000ww)

1998 wels evropuli sabWos kardifis samitze kavSiris 
wevri qveynebis saxelmwifosa da mTavrobis meTaurebma 
xazi gausves transsasazRvro danaSaulebis winaaRmdeg 

286 marTlmsajulebis evropuli sasamarTlos 2005 wlis 16 ivni
sis gadawyvetileba saqmeze: Maria Pupino [C-105/03], 47e para
grafi.

287 marTlmsajulebis evropuli sasamarTlos 2007 wlis 03 mai
sis gadawyvetileba saqmeze: Advocaten voor de Wereld VZW, [C-
303/05], 3133e paragrafebi.

288 marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 Te
bervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, [C-
399/11], 59e paragrafi. winamdebare saqmis analizisTvis ix.: 
mirianaSvili, g.: wevr saxelmwifoTa konstituciebze evro
kavSiris samarTlis uzenaesobis doqtrina melonis saqmis 
mixedviT, sakonstitucio samarTlis Jurnali, 2018 (2), gv. 
123128.
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abamisad.286 marTlmsajulebis evropulma sasamarTlom 
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brZolis mimarTulebiT efeqtiani iusticiuri TanamS
romlobis mniSvnelobas, romelic moiTxovda erovnuli 
samarTlebrivi sistemebis mWidrod daaxloebas.289 ev
ropulma sabWom mouwoda kavSiris sabWos wevri saxel
mwifoebis sasamarTloebis gadawyvetilebebis ormx
rivad aRiarebis meqanizmis SemuSavebisken.290

iuridiul literaturaSi gamoTqmulia mosazreba, rom 
ormxrivi aRiarebis principis sisxlis samarTlis saq
meebze miRebul sasamarTlo gadawyvetilebebze gavr
celebis iniciativa efuZneba kavSiris Sida bazarSi pro
duqciis Tavisufal gadaadgilebasTan mimarTebaSi 
igive principis moqmedebas,291 romelic marTlmsaju
lebis evropuli sasamarTlos mier dadginda.292 merfis, 

289 Cardiff European Council (15-16 June 1998) Presidency Conclusions, 39e 
paragrafi, xelmisawvdomia vebgverdze: http://www.europarl.
europa.eu/summits/car1_en.htm (ukanasknelad gadamowmebulia: 
30.08.2021).

290 iqve.
291 Klimek, L.: European Arrest Warrant, London, 2015, p. 19; Sorcale, G.: The 

Judicial Cooperation in Criminal Matters in the European Union — The 
Discipline of the European Arrest Warrant, Saarburken, 2016, pp. 65-66.

292 marTlmsajulebis evropuli sasamarTlos 1979 wlis 20 
Tebervlis gadawyvetileba saqmeze: Rewe-Zentral AG v Bundes-
monopolverwaltung für Branntwein, [C-120/78]. winamdebare gad
awyvetilebis mixedviT, evrokavSiris wevr saxelmwifoSi 
warmoebuli da dafasoebuli produqcia misaRebi unda iyos 
kavSiris sxva saxelmwifosaTvis miuxedavad imisa, igi akmay
ofilebs Tu ara sxva wevr qveyanaSi arsebul teqnikur an 
sxva tipis maxasiaTeblebs igive produqtTan mimarTebaSi. es 
principi mogvianebiT gavrcelda kavSiris Sida bazris sxva 
Tavisuflebebzec. vrclad Kaczorowska, A.: European Union Law, 
2nd edition, New-York, 2011, p. 490.
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da espis mixedviT, ormxrivi aRiarebis principis evro
pul sisxlis samarTalSi integraciiT gaCnda erovnuli 
samarTlebrivi sistemebis harmonizaciis gziT daax
loebis alternativa, rasac SeeZlo am rTuli amocanis 
martivad Sesruleba,293  romelic politikuri Tvalsaz
risiT ufro martivad miRwevadi iqneboda. klipis 
TqmiT, ormxrivi aRiarebis principma SesaZlebeli gaxa
da produqciis msgavsad, kavSiris wevr saxelmwifoSi 
miRebuli sasamarTlo gadawyvetilebis Tavisuflad 
`gadaadgileba~, sxva wevr qveyanaSi arsebul standar
tebTan Semowmebis gareSe validuroba.294

kavSiris sabWom da evropulma komisiam kardifis evro
puli sabWos samitis Sedegebze reagireba imave welsve 
ganaxorcieles. 1998 wlis 03 dekembers maT warmoadg
ines e.w. ̀ venis samoqmedo gegma~,295 romelic eqskluzi
urad Tavisuflebis, marTlmsajulebisa da usafrTx
oebis sivrcis Seqmnis etapebs exeboda. samoqmedo gegma, 
amsterdamis xelSekrulebis amoqmedebidan araumetes 
ori wlis ganmavlobaSi sxvadasxva RonisZiebebTan er

293 Murphy, C.C: The European Evidence Warrant: Mutual Recognition and 
Mutual (Dis)Trust, naSromSi: Eckes, C., Konstadinides, T.: (eds.) Crime 
within the Area of Freedom, Security and Justice: a European Public Order, 
Cambridge, 2011, p. 225; Asp, P.: Mutual Recognition and the development 
of Criminal Law Cooperation within the EU naSromSi: Husabo, E.J., Stand-
bakken, A.: (eds.) Harmonization of Criminal Law in Europe, Oxford, 2005, 
p. 31.

294 Klip, A.: European Criminal Law: An Integrative Approach, 2nd edition, 
Portland 2012, p. 356.

295 teqsti xelmisawvdomia vebgverdze: https://www.refworld.org/
docid/3f5341ce2.html (ukanasknelad gadamowmebulia: 30.08.2021).
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Tad, miznad isaxavda erTi mxriv, eqstradiciis gamar
tivebuli procedurebis Sesaxeb 1995 wlis konvenciisa 
da eqstradiciasTan dakavSirebuli 1996 wlis konvenci
is erovnul kanonmdeblobasa da praqtikaSi efeqtian 
implementacias (45 (c) paragrafi), meore mxriv, sisxlis 
samarTlis saqmeebze miRebuli sasamarTlo gadawy
vetilebebis ormxrivad aRiarebisa da aRsrulebisTvis 
Sesabamisi instrumentis Seqmnis procesis dawyebas (45 
(f) paragrafi).

1999 wels tamperes samitze evropuli sabWo kvlav mi
ubrunda evropuli integraciis doneze Tavisuflebis, 
usafrTxoebisa da marTlmsajulebis sivrcis da
fuZnebis sakiTxs. wevri saxelmwifoebis politikurma 
liderebma mkafiod ganacxades, rom ormxrivi aRiarebis 
principi unda gamxdariyo ̀ sisxlis samarTlis saqmeeb
ze iusticiuri TanamSromlobis qvakuTxedi~296 da 
gavrcelebuliyo ara mxolod sasamarTlos saboloo 
gadawyvetilebaze, aseve, mis yvela aqtze. am poziciam 
sisxlis samarTlis saqmeebze TanamSromlobis mimar
TulebiT evropuli integraciis farglebSi Seqmna ax
ali konteqsti297 da myari fundamenti.298

296 Tampere European Council (15-16 October 1999) Presidency Conclusions, 
33e paragrafi, xelmisawvdomia vebgverdze: http://www.eu-
roparl.europa.eu/summits/tam_en.htm#union (ukanasknelad gada
mowmebulia: 30.08.2021).

297 Plachta, M., Ballegooij, W.: The Framework Decision on the European Ar-
rest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 28.

298 Apap, J., Carrera, S.: European Arrest Warrant: A Good Testing Ground for 
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tamperes samitze evropulma sabWom eqstradiciasTan 
dakavSirebiT sami prioritetuli mimarTuleba daasaxe
la: 1. eqstradiciis gamartivebuli procedurebis Ses
axeb 1995 wlis konvenciisa da eqstradiciasTan dakav
Sirebuli 1996 wlis konvenciis drouli ratifikacia; 
2. msjavrdebuli pirebis eqstradiciis formaluri 
proceduris martivi meqanizmiT Canacvleba; 3. 
eqstradiciis procedurebis gamartiveba saqmis samar
Tliani ganxilvis uflebisTvis zianis miyenebis ga
reSe.299 zogierTi mecnieri marTebulad miuTiTebs, rom 
tamperes daskvnaSi garkveulwilad urTierTgamom
ricxavi poziciebia gamoxatuli.300 maqarelis azriT, 
zemoxsenebuli konvenciebis ratifikacia araTu ganap
irobebs eqstradiciis formaluri, tradiciuli pro
cedurebis gauqmebas, aramed gamoricxavs aseTi miznis 
miRwevas.301 am mosazrebas klimeki ar eTanxmeba, igi Tv
lis, rom tamperes samitze gamoiZebna eqstradiciis 
qvazievropuli modelis zogadi mimarTulebebi.302 mi

Mutual Recognition in the Enlarged EU? CEPS Policy Brief NO. 46, 2004, 
pp. 11-12.

299 Tampere European Council (15-16 October 1999) Presidency Conclusions, 
35e paragrafi.

300 Plachta, M., Ballegooij, W.: The Framework Decision on the European Ar-
rest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 29.

301 Mackarel, M.: The European Arrest Warrant – the Early Years: Implement-
ing and Using the Warrant, Eur. J. Crime Crim. L. & Crim. Just., 2007, p. 43.

302 Klimek, L.: European Arrest Warrant, London, 2015, p. 21; Klimek, L.: Sur-
render vs. Extradition: A Comparison Focused on Innovations of European 
Arrest Warrant, ICLR, vol. 11 (1), 2011, pp. 151-152.
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uxedavad imisa, rom tamperes politikur konsensuss 
mniSvenlovani roli aqvs sisxlis samarTlis saqmeebze 
iusticiuri TanamSromlobis gaRrmavebis mimar
TulebiT, igi ar unda iqnes miCneuli eqstradiciis 
qvazievropuli sistemis Canasaxis wyarod. am periodSi 
integraciis politikuri dRis wesrigi eqstradiciis 
sferoSi erovnuli kanonmdeblobis harmonizacias da 
saerTo midgomebis dadgenas ar iTvaliswinebda. am mo
sazrebas mxars uWers 2000 wlis dasasruls kavSiris 
sabWos mier momzadebuli programa _ sisxlis samarTlis 
saqmeebze sasamarTlos gadawyvetilebebis ormxrivad 
aRiarebis principis saimplementacio RonisZiebebis 
Sesaxeb.303 programaSi saubaria erTi mxriv, mxolod sul 
mcire oTx yvelaze gansakuTrebiT mZime danaSaulTan 
mimarTebaSi gamocemuli dapatimrebis orderis avto
maturad aRsrulebasa da gadacemaze, meore mxriv, ms
javrdebuli pirebis gamartivebuli formiT eqstradi
ciaze, romelic unda dafuZneboda eqstradiciasTan 
dakavSirebul 1996 wlis konvenciasa da eqstradiciis 
Sesaxeb evropul konvencias. aRsaniSnavia, rom am Ron
isZiebebs me2 rangis prioritetuli statusi mieniWa.

303 Programme of Measures to Implement the Principle of Mutual Recog-
nition of Decisions in Criminal Matters, OJ C 12/02 15/01/2001, xel
misawvdomia vebgverdze: https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:32001Y0115(02)&from=EN (ukanasknelad 
gadamowmebulia: 30.08.2021).
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1.5.  eqstradiciis qvazievropuli sistemis Camoya
libeba — eqstradiciis procesis depolitizaciis 
dasawyisi (20012002ww)

eqstradiciis qvazievropuli sistemis dafuZnebaSi 
gadamwyveti roli Seasrula 2001 wlis 11 seqtembers 
amerikis SeerTebul StatebSi ganxorcielebulma ter
oristulma aqtebma.304 SeerTebul Statebze Tavdasxma 
aRqmul iqna mTlianad dasavlur samyaroze Tavdasx
mad.305 2001 wlis 19 seqtembers evropulma komisiam 
moamzada dakavebis evropuli orderisa da wevr saxel
mwifoebs Soris piris gadacemis procedurebis Sesaxeb 
CarCogadawyvetilebis proeqti,306   romelic waredgina 
kavSiris sabWosa da evropul parlaments. proeqtis 
erTerTi mTavar suliskveTebas warmoadgenda eqst
radiciis `iusticializacia~.307  misi miRebiT xorciel
deboda eqstradiciis gamartivebuli procedurebis 
Sesaxeb 1995 wlis konvenciisa da eqstradiciasTan da

304 Nohlen, N.: Germany: The European Arrest Warrant Case, Int’l J. Const. L., 
2008, p. 153; Spencer, J. R.: The European Arrest Warrant, Cambridge Y.B. 
Eur. Legal Stud., 2004, p. 204.

305 Klimek, L.: European Arrest Warrant, London, 2015, p. 23; Jimeno-Bulnes, 
M.: The Enforcement of the European Arrest Warrant: A Comparison be-
tween Spain and the UK, Eur. J. Crime Crim. L. & Crim. Just., 2007, p. 263.

306 xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:52001PC0522&from=EN (ukanasknelad 
gadamowmebulia: 30.08.2021).

307 Plachta, M., Ballegooij, W.: The Framework Decision on the European Ar-
rest Warrant and Surrender Procedures Between Members States of the 
European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, p. 29.
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kavSirebuli 1996 wlis konvenciis uaryofa. Tumca, 
proeqtis inicirebul versiaSi eqstradiciis qvaziev
ropuli Tanamedrove sistemis ZiriTadi maxasiaTeble
bi srulad ar iyo gaTvaliswinebuli (mag.: piris gada
cemis Taobaze gadawyvetilebis mxolod sasamarTlos 
mier miReba, eqstradiciis SemWidroebuli vada da sxv.).

2001 wlis 21 seqtembris evropuli sabWos eqstraordi
nalur Sexvedraze wevri saxelmwifoebis liderebi Se
Tanxmdnen, rom eqstradiciis sferoSi TanamSromlobis 
xarisxi ar iyo Tavsebadi evropuli integraciis Sede
gad kavSiris wevr saxelmwifoebs Soris  Camoyalibebul 
ndobis xarisxTan da kavSiris sabWos CarCogadawyve ti
lebis proeqtis 2001 wlis 67 dekembers miRebisken mou
wodes.308 aSkaraa, rom evropulma sabWom, rodesac 
eqstradiciis mimarTulebiT TanamSromlobis arasak
marisad efeqtianobaze miuTiTa, eqstradiciis gamar
tivebuli procedurebis Sesaxeb 1995 wlis konvenci
asTan da eqstradiciasTan dakavSirebul 1996 wlis 
konvenciasTan erTad, igulisxma eqstradiciis Sesaxeb 
evropuli konvencia, romelic im periodisTvis kavSiris 
wevr saxelmwifoebs Soris eqstradiciis sferoSi Ta
namSromlobisTvis iyo ZiriTadi meqanizmi.

evropulma parlamentma CarCogadawyvetilebis proeq
tze 40mde SeniSvna gamoTqva. maTi mniSvnelovani nawi
li ukavSirdeboda CarCogadawyvetilebis teqstSi Zir

308 xelmisawvdomia vebgverdze: https://www.consilium.europa.eu/me-
dia/20972/140en.pdf (ukanasknelad gadamowmebulia: 30.08.2021).
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iTadi uflebebis Sesaxeb debulebebis ar arsebobas.309 
garda amisa, parlamentma kavSiris sabWos mouwoda e.w. 
ga Zlierebuli TanamSromlobis proceduris310  gamoyene
bisken im SemTxvevaSi Tu sabWos farglebSi konsensusi 
ver iqneboda miRweuli.

evrokavSiris sabWoSi 2001 wlis 67 dekembers CarCo 
ga dawyvetilebis teqstTan dakavSirebiT wevri sa xel
mwi foebis ministrebma SeTanxmebas ver miaRwies. ital
ia ar eTanxmeboda ormxrivi dasjis moTxovnis akr Zalvas 
32 kategoriis danaSaulze da surda misi 6mde Semci
reba.311 italiis premierministrs gansakuTrebuli wi
na aR mdegoba gaaCnda korufciasa da TaRliTobasTan 
mi mar TebaSi ormxrivi dasjis principis gauqmebaze.312 
Ca r  Co gadawyvetilebis proeqtis dablo kvis Tavidan 
asa ci leblad safrangeTma da belgiam gamoTqves proce

309 Plachta, M., Ballegooij, W.: The Framework Decision on the European 
Arrest Warrant and Surrender Procedures Between Members States of 
the European Union, naSromi: Blekxtoon, R.: (ed.) Handbook on the Eu-
ropean Arrest Warrant, Hague, 2004, pp. 34-36. Plachta, M.: European 
Arrest Warrant: Revolution in Extradition? Eur. J. Crime Crim. L. & Crim. 
Just., 2003, pp. 180-183.

310 gaZlierebuli TanamSromlobis procedurasTan dakavSire
biT vrclad ix.: mirianaSvili, g.: evropuli kavSiris samarT
lis cnobari, Tbilisi, 2015, gv. 1719.

311 Impalia, F.: European Arrest Warrant in the Italian Legal System between 
Mutual Recognition and Mutual Fear within the European Area of Free-
dom, Security and Justice, Utrecht L. Rev., 2005, pp. 57-58.

312 Klimek, L.: European Arrest Warrant, London, 2015, p. 25; Marin, L.: The 
European Arrest Warrant in the Italian Republic, EUCONST, 2008, pp. 252-
253.

208



163

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

sis italiis gareSe gagrZelebis iniciativa.313   saboloo 
jamSi, italia iZulebuli gaxda daTanxmeboda Car
Cogadawyvetilebis teqsts.314 evropul parlamentTan 
xelaxali konsultaciis Semdeg, kavSiris sabWom 2002 
wlis 13 ivniss miiRo CarCo gadawyvetileba315 dakavebis 
evropuli orderisa da wevr saxelmwifoebs Soris piris 
gadacemis procedurebis gamartivebis Sesaxeb, romel
mac kavSiris wevr saxelmwifoebs Soris eqstradiciis 
sferoSi TanamSromlobisTvis pirvelad Seqmna evropis 
sabWos sistemisgan damoukidebeli praqtikulsamarT
lebrivi, depolitizirebuli instrumenti.316

eqstradiciis qvazievropuli sistemis dafuZnebis saW
iroebasTan, efeqtianobasTan da funqcionirebasTan 
mimarTebaSi mecnierebis Sexedulebebi gansxvavebulia. 
alegrisa da liefis azriT, evropuli integracia mzad 
ar iyo eqstradiciis qvazievropuli sistemis Camoyal
ibebisaTvis da CarCogadawyvetilebis miRebiT `naad

313 Burgess, M., Vollaard, H.: (eds.) State Territoriality and European Integra-
tion, 1st Edition, New-York, 2006, p. 238.

314 Marin, L.: The European Arrest Warrant in the Italian Republic, EUCONST, 
2008, pp. 252-253; Kaunert, C.: “Without the Power of Purse or Sword”: 
The European Arrest Warrant and the Role of the Commission, JEI, vol. 29 
(4), 2007, pp. 401-404.

315 ZalaSia 2004 wlis pirveli ianvridan, xelmisawvdomia veb
gver dze: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex-
%3A32002F0584  (ukanasknelad gadamowmebulia: 30.08.2021).

316 Colson, R.: Domesticating the European Arrest Warrant: European Criminal 
Law between Fragmentation and Acculturation naSromi: Colson, R., Field, 
S.: (eds.) EU Criminal Justice and the Challenges of Diversity: Legal Cultures 
in the Area of Freedom, Security and Justice, Cambridge, 2016, p. 201.
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revad gadaidga Soreuli nabiji~.317 plaCta eqs tradici
is qvazievropul sistemas piris gadacemis Cveulebriv 
mo delad ganixilavs da uaryofs mis `revoluciur~ 
xasiaTs.318 din-raqsmanisTvis es sistema eqstradiciis 
sxva meqanizmebis ganviTarebisTvis samagaliTod mi iC
neva.319 proceduruli TvalsazrisiT, CarCogadawy ve
ti leba gacilebiT daxvewili instrumentia, vidre eqs
tra diciis Sesaxeb evropuli konvencia, igi ufro 
srul    yofilad aregulirebs eqstradiciis procedu
rebs da amartivebs pirebis gadacemas. misi yvelaze 
mniSvne lovani xarvezi eqstradiciis procesis adamian
is calkeul ZiriTad uflebebTan Seusabamobaa.320

2.  eqstradiciis qvazievropuli sistemis principebi

eqstradiciis qvazievropuli sistema dafuZnebulia 
evrokavSiris samarTlis zogad da specialur (koncep
tualur) principebze, romlebsac ara mxolod misTvis, 

317 Alegre, S., Leaf, M.: Mutual recognition in Europe Judicial Cooperation – a 
step too far too soon? Case study: the European Arrest Warrant, EUR. L.J., 
2004, p. 201.

318 Plachta, M.: European Arrest Warrant: Revolution in Extradition? Eur. J. 
Crime Crim. L. & Crim. Just., 2003, pp. 190-194.

319 Deen-Racsmány, Z.: Lessons of the European Arrest Warrant for Domestic 
Implementation of the Obligation to Surrender Nationals to the Interna-
tional Criminal Court, LJIL, 2007, pp. 167-191.

320  ix.: Tavi IV.
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aramed mTlianad sisxlis samarTlis sferoSi TanamS
romlobis evropuli reJimisTvis sxva principebTan er
Tad konstituciuri mniSvneloba gaaCniaT.321 isini 
eqstradiciis qvazievropul modelTan mimarTebaSi 
erTi mxriv, ayalibeben kavSiris wevr saxelmwifoTa 
saerTo samarTlebriv da instituciur midgomebs da 
meore mxriv, misi efeqtianobisTvis TviTonve aweseben 
erovnuli samarTlisa da politikis damokidebulebis 
farglebs. eqstradiciis qvazievropuli sistemisTvis 
am principebis Seqmna aris marTlmsajulebis evropuli 
sasamarTlos aqtivizmisa da Semdgom ukve kavSiris wev
ri saxelmwifoebis konsensusis Sedegi.

2.1.  ormxrivi ndobisa da ormxrivi aRiarebis princi
pebi

ormxrivi ndobisa da ormxrivi aRiarebis principebi 
marTlmsajulebis evropulma sasamarTlom evropuli 
integraciis doneze sxvadasxva etapze, sferoebSi322 Ta
namSromlobis gaRrmavebisTvis ganaviTara.323 eqst ra

321 Mitsilegas, V.: Constitutional Principles of the European Community and 
European Criminal Law, Eur. J.L. Reform, vol. 8, 2006, p. 301.

322 magaliTad ix.: Emaus, J.: The Interaction Between Mutual Trust, Mu-
tual Recognition and Fundamental Rights in Private International Law in 
Relation to the EU’s Aspirations Relating to Contractual Relations, EP, vol. 
2, 2017, pp. 117-140.

323 TumaniSvili, g., mirianaSvili, g.: dakavebis evropuli orde
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aramed mTlianad sisxlis samarTlis sferoSi TanamS
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namSromlobis gaRrmavebisTvis ganaviTara.323 eqst ra

321 Mitsilegas, V.: Constitutional Principles of the European Community and 
European Criminal Law, Eur. J.L. Reform, vol. 8, 2006, p. 301.

322 magaliTad ix.: Emaus, J.: The Interaction Between Mutual Trust, Mu-
tual Recognition and Fundamental Rights in Private International Law in 
Relation to the EU’s Aspirations Relating to Contractual Relations, EP, vol. 
2, 2017, pp. 117-140.

323 TumaniSvili, g., mirianaSvili, g.: dakavebis evropuli orde
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diciis qvazievropuli sistemisTvis maT gaaCniaT dam
fuZnebluri xasiaTi,324 imyofebian mWidro kavSirSi,325 
Tumca aqvT gansxvavebuli Sinaarsi.326 am principebis 
meSveobiT SesaZlebelia Seiqmnas da SenarCundes iseTi 
sivrce, romelsac ar eqneba erovnuli sazRvrebi,327 sa
dac iarsebebs yvela wevr saxelmwifoSi adamianis uf
lebebisa da Tavisuflebebis kavSiris samarTlis Se
sabamisad dacvis prezumfcia328 da adamianis uflebaTa 
dac vis erovnuli standartis gamoyenebiT safrTxe ar 
See qm neba kavSiris doneze formirebuli sisxlis samar

ris Seusruleblobis ZiriTadi da aqcesoruli safuZvlebi, 
Jurnali samarTali, 2018 (1), gv. 161162.

324 Rusu, I., Rusu, M.B.: The European Arrest Warrant, Romanian and European 
Legislation, Doctrine and Jurisprudence, 2013, p. 74.

325 Marin, L.: “Only You”: The Emergence of a Temperate Mutual Trust in the 
Area of Freedom, Security and Justice and Its Underpinning in the Europe-
an Composite Constitutional Order, EP, vol. 2, 2017, p. 142; Sead.: Pollicino, 
O.: European Arrest Warrant and Constitutional Principles of the Member 
States: a Case Law-Based Outline in the Attempt to Strike the Right Balance 
between Interacting Legal Systems, German L.J., 2008, pp. 1319-1320.

326 Sead.: Cambien, N.: Mutual Recognition and Mutual Trust in the Internal 
Market, EP, vol. 2, 2017, p. 94.

327  ix.: marTlmsajulebis evropuli sasamarTlos 2016 wlis 10 
noembris gadawyvetileba saqmeze: Ruslanas Kovalkovas, [C 477/16], 
27e paragrafi; marTlmsajulebis evropuli sasamarTlos 
2014 wlis 18 dekembris mosazreba: 2/13 pursuant to Article 218 
(11) TFEU — Draft international agreement — Accession of the European 
Union to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms — Compatibility of the draft agreement with the 
EU and FEU Treaties, 191e paragrafi.

328  ix.: marTlmsajulebis evropuli sasamarTlos 2011 wlis 
21 dekembris gadawyvetileba gaerTianebul saqmeze: N.S. [C-
411/10], Secretary of State for the Home Department and M. E. [C-493/10], 
78eme80 paragrafebi.
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Tlis saqmeebze TanamSromlobis instrumentis efeqtian 
implementacias.329

2.1.1.  ormxrivi ndobis principi

sisxlis samarTlis sferoSi saerTaSoriso TanamSrom
loba imTaviTve gulisxmobs saxelmwifoebs Soris 
garkveul ndobas.  Tumca, igi maT ar akisrebs `brmad~, 
upi robod TanamSromlobis valdebulebas.330 es princi
pi eqstradiciis yvela meqanizmis ganuyofeli nawilia, 
magram, yvela am sistemaSi Tanabari xarisxiT ar arse
bobs. ormxrivi ndobis principis farglebi garkveul
wilad damokidebulia eqstradiciis sistemis monawile 
saxelmwifoebis raodenobasa da maT Soris Camoyal
ibebul politikursamarTlebriv kavSirze. igi aris 
ZiriTadi faqtori, romelic ganapirobebs eqstradici
is sistemis efeqtianobas piris gadacemis damabrkole
beli da gamomricxveli safuZvlebis Semcirebis xarj
ze.331 yvelaze mkafio gansxvaveba eqstradiciis ev ro pul 
da qvazievropul sistemebs Soris, saxelmwifoTa ndo

329  ix.: marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 
Tebervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, 
[C-399/11], me60 paragrafi.

330 Klimek, L.: European Arrest Warrant, London, 2015, p. 74.
331 De Groot, S.: Mutual Trust in (European) Extradition Law, naSromi: Blekx-

toon, R.: (ed.) Handbook on the European Arrest Warrant, Hague, 2005, 
pp. 34-36; Plachta, M.: European Arrest Warrant: Revolution in Extradition? 
Eur. J. Crime Crim. L. & Crim. Just., 2003, pp. 90-96.
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bis xarisxSia. kavSiris wevrma saxelmwifoebma aqedan 
gamomdinare gadawyvites eqstradiciis evropuli 
sistemisgan izolirebuli, ndobis maRal xarisxze da
fuZnebuli meqanizmis Seqmna,332 sadac eqstradiciis 
dablokvis garemoebebi minimumamdea dayvanili.333  Tum
ca, `dakavebis evropuli orderisa da wevr saxelmwi
foebs Soris piris gadacemis procedurebis Sesaxeb~ 
CarCo gadawyvetilebis teqsti ormxrivi ndobis prin
cipis Sesaxeb normas pirdapir ar Seicavs. igi eqs
tradiciis qvazievropuli sistemis damfuZnebluri 
principia da mis preambulaSia xazgasmuli.334

eqstradiciis konteqstSi ormxrivi ndobis principi 
kavSiris wevri saxelmwifoebis samarTlebriv sistemebs 
Soris ZiriTadi uflebebis dacvasTan mimarTebaSi ayal
ibebs ndobis farTo masStabs. igi krZalavs kavSiris 
sxva wevr saxelmwifoSi erTi mxriv, ZiriTadi ufle
bebis dacvis standartis efeqtianobasa da xarisxSi 
eWvis Setanas,335 meore mxriv, sisxlissamarTlebriv saq

332 Van Sliedregt, E.: The European Arrest Warrant between Trust, Democracy 
and Rule of Law, Introduction, the European Arrest Warrant: Extradition in 
Transition, EUCONST, 2007, p. 248.

333 Turner, J.: Interstate Conflict and Cooperation in Criminal Cases: An Amer-
ican Perspective, EUR. CRIM. L. REV., 2014, p. 128.

334 ix.: „dakavebis evropuli orderisa da wevr saxelmwifoebs 
Soris piris gadacemis procedurebis Sesaxeb“ CarCo gad
awyvetilebis preambulis me10 abzaci.

335 Billing, F.: The Parallel Between Non-removal of Asylum Seekers and 
Non-execution of a European Arrest Warrant on Human Rights Grounds: 
The CJEU Case of N.S. v. Secretary of State for the Home Department, EUR. 
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meze miRebuli gadawyvetilebis kanonierebis, aucileb
lobis, proporciulobis Semowmebas.336   ormxrivi ndobis 
principi moiTxovs, rom Tavisuflebis, usafrTxoebisa 
da marTlmsajulebis sivrcesTan, maT Soris piris ga
dacemasTan dakavSirebiT, kavSiris wevrma saxelmwifom 
gadaudebeli, gamonaklisi SemTxvevebis garda, sxva wev
ri saxelmwifos moqmedebebi imTaviTve miiCnios kav
Siris samarTliT aRiarebuli ZiriTadi uflebebisa da 
Tavisuflebebis Sesabamisad,337 miuxedavad imisa, rom 
aseTi moqmedebebis Sedegi SesaZlebelia sxvagvari yo
filiyo am saxelmwifoSi.338

ormxrivi ndobis principi gulisxmobs kavSiris wevri 
saxelmwifos rwmenas, rom winasaeqstradicio da post
saeqstradicio procedurebSi sxva wevrma qveyanam daic
va (daicavs) piris ZiriTadi uflebebi. faqtobrivad ase
Ti rwmena qmnis eqstradiciis qvazievropul sistemaSi 
ZiriTadi uflebebis saTanadod dacvis prezumfcias 
da ar saWiroebs eqstradiciis legitimaciis Semowme
bas. ormxrivi ndobis principis amgvari gageba ucxoa 
eqstradiciis evropuli sistemisTvis, sadac saxelm

CRIM. L. REV., 2012, p. 78.
336 Klimek, L.: European Arrest Warrant, London, 2015, p. 75.
337 ix.: marTlmsajulebis evropuli sasamarTlos 2016 wlis 05 

aprilis gadawyvetileba gaerTianebul saqmeebze: Aranyosi and 
Căldăraru, [C-404/15 and C-659/15], 78e paragrafi.

338 ix.: marTlmsajulebis evropuli sasamarTlos 2003 wlis 11 
Tebervlis gadawyvetileba gaerTianebul saqmeebze: Hüseyin 
Gözütok and Klaus Brügge [C-385/01 and C-187/01], 33e paragrafi.
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wifoebi yovelmxriv ganixilaven piris gadacemis das
aSvebobis sakiTxs.

ormxrivi ndobis principi gamomdinare iqidan, rom uf
ro politikuri koncefciaa, vidre samarTlebrivi in
strumenti, iuridiul literaturaSi saerTo kritikas 
imsaxurebs misi samarTlebrivi definiciis ar arseboba. 
herlin-karneli am principis dekonceptualizacias 
ev ropuli sisxlis samarTlis `cariel adgilad~, `Ria 
sakiTxad~ miiCnevs.339 fiCeras azriT, ormxrivi ndobis 
prin cipi Tu koncefciis miRma, eqstradiciis praqti
kaSi wevr saxelmwifoebs Soris arsebobs, igi unda gu
li s xmobdes piris gadacemis Taobaze gadawyvetilebis 
miRebis meqanizmis homogenurobas, romelic kulturu
li, lingvisturi Tu samarTlebrivi sistemebis gansx
vavebulobis miuxedavad, aRiarebs kavSiris sxva wevri 
qveynis marTlmsajulebis produqciis legitimacias.340

ormxrivi ndobis principis legalurad definireba ev
ropuli integraciis dRevandeli samarTlebrivi kon
figuraciisTvis rTulad realizebadi amocanaa. sakiTx
is kompleqsurobas ganapirobebs ramdenime faqtori. 
pirveli, wevr saxelmwifoebs jer kidev ar gaaCniaT 
sakmarisi ndoba erTmaneTis samarTlebrivi sistemis, 
ZiriTad uflebaTa dacvis erovnuli standartebis mi
marT. meore, absoluturi rwmena, rom sisxlis samarT

339 Herlin-Karnell, E.: From Mutual Trust to the Full Effectiveness of EU Law: 
10 years of the European Arrest Warrant, ECL, 2013, p. 383.

340 Fichera, M.: The Implementation of the European Arrest Warrant in the 
European Union: Law, Policy and Practice, Edinburgh, 2009, pp. 191-192.
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lis saqmeebze sxva saxelmwifos iurisdiqciaSi adamian
is uflebaTa dacvis xarisxi aris adamianis uflebaTa 
dacvis evropuli konvenciis identuri, ewinaaRmdegeba 
adamianis uflebaTa evropuli sasamarTlos praqtikas. 
Sesabamisad, ormxrivi ndobis principis arsisa da mo
qmedebis farglebis gansazRvra mTlianad mindobilia 
marTlmsajulebis evropul sasamarTloze, romelmac 
gonivruli balansi unda daamyaros am principis Si
naarssa da ZiriTadi uflebebis dacvis standartebis 
sul mcire SenarCunebas Soris.

2.1.2. ormxrivi aRiarebis principi

ormxrivi aRiarebis principi evropuli marTlmsaju
lebis sivrcis fundamenturi koncefciaa.341 mas kavSiris 
wevri saxelmwifoebis ndoba udevs safuZvlad. miuxe
davad imisa, rom sisxlis samarTlis sferoSi TanamS
romloba mTavrobaTaSoris formatSi xorcieldeba, 
ormxrivi ndobis principi supranacionaluri gan
zomilebis nawilia.342  sisxlis samarTlis sferoze misi 
gavrcelebis mizani iyo kavSiris wevri saxelmwifoebis 
sisxlissamarTlebrivi kanonmdeblobis harmonizaciis 

341 Klimek, L.: European Arrest Warrant, London, 2015, p. 69.
342 Delmas-Marty, M.: Towards an Integrated European Criminal Law, Cam-

bridge Y.B. Eur. Legal Stud., vol. 7, 2005, p. 20.
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alternatiuli,343  umtkivneulo instrumentis Seqmna.344 
eqstradicia sisxlis samarTlis sferoSi TanamSrom
lobis pirveli formaa, romelzec es principi gavrcel
da.345

ormxrivi aRiarebis principis farglebSi kavSiris erTi 
wevri saxelmwifo valdebulia sisxlis samarTlis saq
meze aRmouCinos maqsimaluri samarTlebrivi daxmareba 
kavSiris sxva wevr saxelmwifos,346 Tumca am procesSi 
igi uzrunvelyofs kavSiris wevri saxelmwifoebis sisx
lissamarTlebrivi sistemis substanciuri nawilis xe
lSeuxeblobas.347 ormxrivi aRiarebis principi erTi 
mxriv, erovnul sasamarTloebs Soris ayalibebs ormx

343 Asp, P.: Mutual Recognition and the development of Criminal Law Co-
operation within the EU naSromi: Husabo, E.J., Standbakken, A.: (eds.) 
Harmonization of Criminal Law in Europe, Oxford, 2005, p. 31; Fichera, 
M.: The European Arrest Warrant and the Sovereign State: A Marriage of 
Convenience?, ELJ, vol. 15, 2009, p. 75.

344 Murphy, C.C: The European Evidence Warrant: Mutual Recognition and Mu-
tual (Dis)Trust, in: Eckes, C., Konstadinides, T.: (eds.) Crime within the Area 
of Freedom, Security and Justice: a European Public Order, Cambridge, 
2011, p. 225

345 „dakavebis evropuli orderisa da wevr saxelmwifoebs 
Soris piris gadacemis procedurebis Sesaxeb“ CarCogad
awyvetilebis preambulis me6 abzaci.

346 Borgers, M. J.: Mutual Recognition and the European Court of Justice, Eur. 
J. Crime Crim. L. & Crim. Just., 2010, p. 1.

347 ormxrivi dasjis principis farglebze ix.: Suominen, A.: Limits 
of Mutual Recognition in Cooperation in Criminal Matters within the EU 
– especially in Light of Recent Judgments of both European Courts, EUR. 
CRIM. L. REV., 2014, pp. 210-235; Möstl, M.: Preconditions and Limits of 
Mutual Recognition, CML Rev., 2010, pp. 405–436.
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riv ndobas, meore mxriv, maT akisrebs loialuri Ta
namSromlobis valdebulebas.348

aRniSnuli principi kavSiris wevr saxelmwifos avalde
bulebs sisxlis samarTlis saqmesTan, magaliTad mtki
cebulebebis, braldebulis gadacemasTan, msjavrde
bulis eqstradiciasTan, konfiskaciasTan da kav Si rebiT 
sxva wevri qveynis sasamarTlos gadawyveti leba miuxe
davad `ucxouri~ warmoSobisa, avtomaturad aRiaros 
legitimurad da verifikaciis gareSe, misi srulad aR
srulebis mizniT ganaxorcielos saTanado moqmedebe
bi.349 igi faqtobrivad erovnuli sasamarTlos gada
wyvetilebas aniWebs `eqstrateritoriul~ bunebas.350 

kavSiris wevrma saxelmwifom Tavi unda Seikavos erovnu
li kanonmdeblobis imgvarad formirebisgan, moderni
zebisgan, romelic safrTxes Seuqmnis sxva wevri qveynis 
sasamarTlos gadawyvetilebis Sesrulebas.

evropuli samarTlis mecnierebi xSirad akritikeben 
ormxrivi ndobis meqanizms sxvadasxva konteqstSi. maTi 

348 ix.: Larsen, L.B.: Some Reflections on Mutual Recognition in the Area of 
Freedom, Security and Justice, naSromi: Cardonnel, P., Rosas, A., Wahl, 
N.: (eds.) Constitutionalising the EU Judicial System: Essays in Honour of 
Pernilla Lindh, Oxford, 2012, p. 148.

349 Klimek, L.: European Arrest Warrant, London, 2015, p. 72.
350 Taupiac-Nouvel, G.: The Principle of Mutual Recognition in Criminal Mat-

ters: a New Model of Judicial Cooperation within the European Union, 
EUR. CRIM. L. REV., 2012, p. 241; Marin, L.: European Arrest Warrant and 
Domestic Legal Orders. Tensions between Mutual Recognition and Funda-
mental Rights: The Italian Case, MJECL, 2008, p. 482.
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negatiuri ganwyoba mniSvnelovanwilad ukavSirdeba 
ormxrivi ndobis principis SeuTavseblobas adamianis 
Zi riTad uflebebTan. kalderonis azriT, ormxrivi ndo
bis principis msgavsad, es principic Teoriuli xasiaT
isaa da praqtikaSi rTulad realizdeba.351 mi ci legasi,352 

erbezniki353 da marini354 Tvlian, rom ucxo sa  sa marTlos 
gadawyvetilebebis pirdapiri aRiareba ewi  naaR mdegeba 
wevri saxelmwifoebis konstituciiT aRi  a rebul zogi
erT uflebasa da sisxlis samarTleb ri vi kanonis gan
Wvretadobis princips da aqedan gamomdinare igi saW
iroebs ZiriTadi uflebebis dacvaze orientirebul 
meqanizmad gardaqmnas. miostli ormxrivi aRiarebis 
principis aSkara problemad ganixilavs samarTliani 
balansis damyarebis SeuZleblobas individualur Ta
visuflebasa da sajaro interesebs Soris.355 sieversis 
kritika ukavSirdeba am principis arasrulyofilebas. 
misi SefasebiT, sisxlis samarTlis saqmeebze miRebuli 
gadawyvetilebebis urTierTaRiarebisTvis sakmarisi ar 

351 Calderoni, F.: Organized Crime Legislation in the European Union: Harmo-
nization and Approximation of Criminal Law, National Legislations and the 
EU Framework Decision on the Fight against Organized Crime, New-York, 
2010, p. 17.

352 Mitsilegas, V.: The Constitutional Implications of Mutual Recognition in 
Criminal Matters in the EU, CML Rev., 2006, p. 1288.

353 Erbežnik, A.: The Principle of Mutual Recognition as a Utilitarian Solution, 
and the Way Forward, EUR. CRIM. L. REV., 2012, p. 15.

354 Marin, L.: European Arrest Warrant and Domestic Legal Orders. Tensions 
between Mutual Recognition and Fundamental Rights: The Italian Case, 
MJECL, 2008, p. 782.

355 Möstl, M.: Preconditions and Limits of Mutual Recognition, CML Rev., 2010, 
p. 407.
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negatiuri ganwyoba mniSvnelovanwilad ukavSirdeba 
ormxrivi ndobis principis SeuTavseblobas adamianis 
Zi riTad uflebebTan. kalderonis azriT, ormxrivi ndo
bis principis msgavsad, es principic Teoriuli xasiaT
isaa da praqtikaSi rTulad realizdeba.351 mi ci legasi,352 

erbezniki353 da marini354 Tvlian, rom ucxo sa  sa marTlos 
gadawyvetilebebis pirdapiri aRiareba ewi  naaR mdegeba 
wevri saxelmwifoebis konstituciiT aRi  a rebul zogi
erT uflebasa da sisxlis samarTleb ri vi kanonis gan
Wvretadobis princips da aqedan gamomdinare igi saW
iroebs ZiriTadi uflebebis dacvaze orientirebul 
meqanizmad gardaqmnas. miostli ormxrivi aRiarebis 
principis aSkara problemad ganixilavs samarTliani 
balansis damyarebis SeuZleblobas individualur Ta
visuflebasa da sajaro interesebs Soris.355 sieversis 
kritika ukavSirdeba am principis arasrulyofilebas. 
misi SefasebiT, sisxlis samarTlis saqmeebze miRebuli 
gadawyvetilebebis urTierTaRiarebisTvis sakmarisi ar 

351 Calderoni, F.: Organized Crime Legislation in the European Union: Harmo-
nization and Approximation of Criminal Law, National Legislations and the 
EU Framework Decision on the Fight against Organized Crime, New-York, 
2010, p. 17.

352 Mitsilegas, V.: The Constitutional Implications of Mutual Recognition in 
Criminal Matters in the EU, CML Rev., 2006, p. 1288.

353 Erbežnik, A.: The Principle of Mutual Recognition as a Utilitarian Solution, 
and the Way Forward, EUR. CRIM. L. REV., 2012, p. 15.

354 Marin, L.: European Arrest Warrant and Domestic Legal Orders. Tensions 
between Mutual Recognition and Fundamental Rights: The Italian Case, 
MJECL, 2008, p. 782.

355 Möstl, M.: Preconditions and Limits of Mutual Recognition, CML Rev., 2010, 
p. 407.

aris mxolod wevr saxelmwifoebs Soris ndoba, dama
tebiT aucilebelia: 1. sxva wevri saxelmwifos sisxlis
samarTlebrivi sistemis eqvivalenturad ganxilva, 2. 
kavSiris wevri qveynebis sisxlissamarTlebrivi siste
mebis Tavsebadoba da 3. erovnuli sasamarTloebis in
stituciuri TvalsazrisiT mxardaWera.356

eqvivalenturobis kriteriumis mixedviT, kavSiris wevr 
saxelmwifoebs Soris unda arsebobdes ara mxolod urT
ierTndoba, aramed saerTo evropuli miznebis misaRw
evad erovnulma sasamarTlom sxva wevri saxelmwifos 
sisxlissamarTlebrivi sistema, iuridiuli tradiciebi, 
adamianis uflebaTa dacvis standartebi unda miiCnios 
sakuTari qveynis eqvivalentad.357

Tavsebadobis kriteriumis Tanaxmad, kavSiris wevri sa
xelmwifoebis sisxlissamarTlebrivi sistemebi for
maluri da proceduruli TvalsazrisiT unda iyvnen 
Tavsebadi. aseT SemTxvevaSi Tavidan iqneba acilebu li 
maT Soris kolizia.358 SeiZleba iTqvas, rom sieversi Tav
  sebadobis kriteriumis ganviTarebiT ormxrivi ndobis 
principis sruli realizaciisTvis mianiSnebs erov nuli 
kanonmdeblobis harmonizaciis saWiroebaze.

erovnuli sasamarTloebis instituciuri mxardaWera 

356 Sievers, J.: Managing diversity: The European Arrest Warrant and the po-
tential of mutual recognition as a mode of governance in EU Justice and 
Home Affairs, Conference Paper presented at the EUSA Tenth Biennial 
International Conference, Montréal, 17 – 19 May 2007, pp. 8-9.

357  iqve, p. 8.
358 iqve, p. 9.
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un da ganxorcieldes kavSiris sxva wevri saxelmwifo e
bis sisxlissamarTlebriv sistemebze informaciis 
Segro vebis, damuSavebis, iurisdiqciasTan dakavSire bu
 li koliziuri SemTxvevebis mogvarebis, erovnu li 
samar T leb rivi normebis SeuTavseblobis proble mis 
gada wyvetis TvalsazrisiT.359 sieversi am konteqstSi gu
li s x mobs evroiustisa da sisxlis samarTlis mar T l  
msa julebis evropuli qselis aqtiur rols iustici is 
sfe roSi TanamSromlobis mimarTulebiT.

2.2.  erovnuli samarTlis CarCogadawyvetilebis Ses
abamisad ganmartebis principi

kavSiris wevr saxelmwifoebs erovnuli samarTlis 
CarCogadawyvetilebasTan Tavsebadad interpretaci
is valdebuleba marTlmsajulebis evropuli sa
samarTlos mier pupinos saqmeze miRebuli gadawy ve
ti lebiT daekisraT.360 mniSvnelovania iTqvas, rom 
sa samarTlos winaSe gansaxilveli sakiTxi gamomdina
reobda `dazaralebulis sisxlissamarTlebrivi sa
mar Talwarmoebis procesSi monawileobis Sesaxeb~ 
kavSiris sabWos 2001 wlis 15 marti CarCogadawyve

359 iqve.
360 marTlmsajulebis evropuli sasamarTlos 2005 wlis 16 ivni

sis gadawyvetileba saqmeze: Maria Pupino [C-105/03].
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tilebidan361 da kavSiri ar hqonda eqstradiciasTan. 
Tumca, marTlmsajulebis evropuli sasamarTlos am 
gadawyvetilebiT CarCogadawyvetilebas ro gorc ius
ticiur sferoSi, maT Soris eqstradiciis mi marTu
lebiT TanamSromlobis normatiul intruments, di
reqtivis msgavsad, mieniWa arapirdapiri moqmedebis 
Zala, rac gamoixateba Sidasaxelmwifoebrivi samar
Tlis normebis CarCogadawyvetilebis miznebisa da 
amocanebis Sesabamisad ganmartebaSi.362 sasamarTlos 
TqmiT, aseTi valdebulebisgan gamonaklisia SemTxve
va, rodesac: 1. erovnuli samarTlis CarCo-gadawy ve-
tilebis Sesabamisad interpretacia gamoiwvevs sa-
marT lebrivi ganWvretadobis principisa da sisxlis 
sa marT lis kanonis ukuZalis principis xelyofas; 2. 
erov nuli samarTlis CarCo-gadawyvetilebis Sesaba-
misi ganmartebis Sedegi iqneba erovnuli samarTlis 
contra legem interpretacia.363 erovnulma sasamarTlo
ebma Sidasaxelmwifoebrivi normebis CarCogadawyve
tilebis Tavsebadad ganmartebis procesSi agreTve 
unda gaiTvaliswinon ZiriTadi uflebebi da Tavisu

361 xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:32001F0220&from=EN (ukanasknelad 
gadamowmebulia: 30.08.2021). CarCogadawyvetileba 2012 wels 
Canacvlda „dazaralebulis dacvis, mxardaWerisa da ufle
bebis minimaluri standartebis damtkicebis Sesaxeb“ evropu
li parlamentisa da kavSiris sabWos 2012 wlis 25 oqtombris 
direqtiviT.

362  marTlmsajulebis evropuli sasamarTlos 2005 wlis 16 ivnisis 
gadawyvetileba saqmeze: Maria Pupino [C-105/03], 43e paragrafi.

363 iqve, 44e45e da 47e paragrafebi.
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flebebi da Tavadve unda daamyaron racionaluri 
balansi erovnul da evropul ganzomilebebs Soris.364

pupinos precedentiT marTlmsajulebis evropulma 
s asamarTlom policiisa da iusticiur sferoSi Tana
mSromlobis ganzomilebaze gaavrcela evrokavSiris 
Se saxeb xelSekrulebis me4 muxlis me3 paragrafiT 
aRia rebuli e.w. loialuri (gulwrfeli) TanamSrom
lobis principi. xsenebuli principiT kavSiris wevr sa
xelmwifoebs ekisrebaT valdebuleba evropuli inte
graciis mesame svetis farglebSi miRebuli aqtis (maT 
Soris eqstradiciasTan dakavSirebiT) implementacia 
ganaxorcielon keTilsindisierad, dasaxuli miznebis 
Sesabamisad da imgvarad imoqmedon, rom ziani ar miad
ges policiisa da iusticiur sferoSi TanamSromlo bis 
romelime ganzomilebaSi kooperacias.

2.3.  eqstradiciis qvazievropuli samarTlis 
erovnul samarTalze upiratesobis principi

marTlmsajulebis evropuli sasamarTlos gangrZoba
dad Camoyalibebuli praqtikiTa365 da erovnuli sa

364 iqve, me60 paragrafi.
365 mag. ix.: marTlmsajulebis evropuli sasamarTlos gad

awyvetilebebi saqmeebze: Flaminio Costa v E.N.E.L.  [C-6-64]; Interna-
tionale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide 
und Futtermittel [C-11-70]; The Queen v Secretary of State for Transport, 
ex parte: Factortame Ltd and others [C-213/89]; Opinion 2/13 pursuant to 
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samarTloebis konsensusiT366 evrokavSiris damfuZnebel 
xelSekrulebebsa da sakanonmdeblo aqtebs367 erovnul 
samarTalTan mimarTebaSi ierarqiuli upiratesoba ga
aCniaT.368 wevr saxelmwifoebs ekisrebaT valdebule ba 

Article 218 (11) TFEU — Draft international agreement — Accession of the 
European Union to the European Convention for the Protection of Human 
Rights and Fundamental Freedoms — Compatibility of the draft agreement 
with the EU and FEU Treaties.

366  CexeTis sakonstitucio sasamarTlos gadawyvetileba: Judg-
ment EAW, 03.05.2006, inglisur enaze xelmisawvdomia veb
gverdze: https://www.ejn-crimjust.europa.eu/ejn/libdocumentprop-
erties.aspx?Id=974, (ukanasknelad gadamowmebulia: 30.08.2021); 
poloneTis sakonstitucio sasamarTlos gadawyvetileba: 
P-1/05 (Judgment), EAW, 27.04.2005, inglisur enaze xelmisaw
vdomia vebgverdze: https://www.ejn-crimjust.europa.eu/ejn/libdoc-
umentproperties.aspx?Id=976, (ukanasknelad  gadamowmebulia: 
30.08.2021); germaniis federaciuli respublikis sakonsti
tucio sasamarTlos gadawyvetilebebi: BVerfG, Order of the Sec-
ond Senate of 15, inglisur enaze xelmisawvdomia vebgverdze: 
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/
EN/2015/12/rs20151215_2bvr273514en.html, (ukanasknelad gada
mowmebulia: 30.08.2021); BVerfGE 73, 339 2 BvR 197/83 Solange II, 
inglisur enaze xelmisawvdomia vebgverdze: http://www.ser-
vat.unibe.ch/dfr/bv073339.html, (ukanasknelad gadamowmebulia: 
30.08.2021). BVerfGE 37, 271 2 BvL 52/71 Solange I, inglisur enaze  
xelmisawvdomia vebgverdze: http://www.servat.unibe.ch/dfr/
bv037271.html, (ukanasknelad gadamowmebulia: 30.08.2021). 

367 evrokavSiris pirvelad da meoreul aqtebze vrclad ix.: 
fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 
dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 6173.

368 aRsaniSnavia, rom evropuli konstituciis proeqtis me10 
muxli pirdapir adgenda, rom evropul konstituciasa da 
ev rokavSiris sxva samarTlebriv aqtebs, romelic miRebulia 
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erTi mxriv, sakuTari samarTlebrivi normebi ganmarton 
kavSiris pirvelad da meoreul samarTalTan Tavseba
dad, meore mxriv, erovnuli da evropuli aqtebis ko
liziis SemTxvevaSi, imoqmedon evropuli aqtis Sesabam
isad.369

winaswari gadawyvetilebis proceduris farglebSi 
marTlmsajulebis evropulma sasamarTlom saqmeze 
`ste fano meloni espaneTis generaluri prokuratur-
is winaaRmdeg~,370 wevr saxelmwifoTa kanonmdebloba
ze evrokavSiris samarTlis moqmedebis upiratesobis 
doqtrina gaavrcela Tavisuflebis, usafrTxoebisa 
da marTlmsajulebis sferoSi, maT Soris eqstradi
ciasTan dakavSirebiT miRebul aqtebze _ CarCogada
wyvetilebebzec. es saqme ukavSirdeboda italiaSi 
bral debulis dauswreblad gasamarTlebis Sedegad 
mi Rebuli gamamtyunebeli gadawyvetilebis aRsrulebis 
miz niT msjavrdebulis espaneTis mier italiisTvis 
gadacemas, sadac igi ver isargeblebda xelaxali gasa
marTlebis an ganaCenis gadasinjvis uflebiT. melonis 
miaCnda, rom aseT pirobebSi misi italiaSi eqstradi

kavSiri kompetenciebis Sesabamisad, gaaCniaT upiratesoba 
kavSiris wevri saxelmwifoebis samarTalTan, maT Soris kon
stituciasTan mimarTebaSi. ix.: https://europa.eu/european-union/
sites/europaeu/files/docs/body/treaty_establishing_a_constitution_for_
europe_en.pdf, (ukanasknelad gadamowmebulia: 30.08.2021).

369 Conway, G.: Judicial Interpretation and the Third Pillar — Ireland’s Accep-
tance of the European Arrest Warrant and the Gozutok and Brugge Case, 
EUR. J. CRIME CRIM. L. & CRIM. JUST., 2005, pp. 269-270.

370 winamdebare saqmis analizisTvis vrclad ix.: Tavi IV, §2.
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cia arRvevda espaneTis konstituciiT aRiarebul 
Rir sebis uflebasa da saqmis samarTlianad ganxilvis 
uf lebas da ewinaaRmdegeboda am uflebebis konteqs
tSi espaneTis sakonstitucio sasamarTlos praqti
kasac.371 marTlmsajulebis evropuli sasamarTlos 
TqmiT, evrokavSiris samarTlis efeqtianobis uzrun
velsayofad, erovnuli samarTlis, maT Soris konsti
tuciur normas ar SeuZlia safrTxe Seuqmnas, xelyos 
evrokavSiris samarTlebrivi aqtis, maT Soris CarCo 
gadawyvetilebis moqmedeba wevri saxelmwifos te ri
toriaze.372 miuxedavad imisa, rom ̀ dakavebis evro puli 
orderisa da wevr saxelmwifoebs Soris piris ga  da 
cemis procedurebis Sesaxeb~ 2002 wlis CarCogadawy
vetilebas supranacionaluri statusi ar gaaC nia, kav
Siris wevri saxelmwifo valdebulia eqstradiciis 
pro cesSi imoqmedos eqstradiciis qvazievropuli 
sis temis Sesabamisad im SemTxvevaSic, Tu aseTi qmedeb
iT SeiZleba daarRvios sakuTari erovnuli aqti, maT 
So ris konstitucia.

371 marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 Te
bervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, [C-
399/11], me20 paragrafi.

372 iqve, 59e paragrafi.
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3.  eqstradiciis qvazievropuli sistemis zogadi 
maxasiaTeblebi

eqstradiciis qvazievropuli sistema gamoirCeva pi ris 
gadacemis tradiciuli meqanizmebisgan. igi aris eqs t
radiciis sferoSi mravalmxrivi da ormxrivi saxel
mwifoTaSorisi TanamSromlobis modelebis erTgvari 
hibridi, romelic evropuli integraciis farglebSi 
sisxlis samarTlis sferoSi TanamSromlobis ganzo
milebis transformaciam ganapiroba.373 eqstradiciis 
qvazievropuli modeli ufro metad eqstradiciis ev
ropuli sistemis modernizebuli instrumentia, vidre 
piris gadacemis axali, inovaciuri meqanizmi.374 Tumca, 
eqstradiciis mimarTulebiT TanamSromlobis Tvalsaz
risiT, igi ar aris eqstradiciis skandinaviuri reJimis 
eqvivalenti.375  mas xsenebuli orive sistemisTvis damax
asiaTebeli Tvisebebi aqvs im doziT, razedac kavSiris 
wevr saxelmwifoebs Soris politikuri konsensusi Sed
ga.

 

373 Fichera, M.: The Implementation of the European Arrest Warrant in the 
European Union: Law, Policy and Practice, Edinburgh, 2009, p. 81.

374 Sead.: Plachta, M.: European Arrest Warrant: Revolution in Extradition? 
Eur. J. Crime Crim. L. & Crim. Just., 2003, pp. 178-194.

375 eqstradiciis skandinaviur sistemaze ix.: Standbakken, A.: Ex-
tradition between Nordic Countries, and the new Nordic Arrest Warrant 
naSromSi: Keijzer, N., Sliedregt, V.E.: (eds.) the European Arrest Warrant in 
Practice, Hague, 2009, pp. 363-376; Mathisen, G.: Nordic Cooperation and 
the European Arrest Warrant: Intra-Nordic Extradition, the Nordic Arrest 
Warrant and Beyond, Nordic J. Int’l L., 2010, pp. 1-33.
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eqstradiciis evropul da qvazievropul sistemebs 
ram denime ZiriTadi faqtori ganasxvavebs, rac Tavis 
mxriv, evrokavSiris farglebSi piris gadacemis proce
durebs xdis ufro efeqtians.

eqstradiciis evropuli sistemisgan mas upirveles yov
lisa kavSiris wevri saxelmwifoebis mWidro politiku
ri, samarTlebrivi da RirebulebiTi kavSiri ganasxva
vebs, romelic evropul identobaze, solidarobasa da 
ormxriv ndobazea dafuZnebuli (saxelmwifoTaSorisi 
identobisa da ndobis faqtori). evropis sabWos farg
lebSi saxelmwifoTaSorisi urTierTobebi ar aris ga
jerebuli aseTi suliskveTebiT.

meore ganmasxvavebeli faqtori, romelic eqstradici
is qvazievropuli sistemis aSkara upiratesobas gana
pirobebs eqstradiciis samarTlebrivi instrumentia 
(samarTlebrivi instrumentis faqtori). eqstradici
is evropuli reJimi konvenciur formatSi realizdeba, 
rac saxelmwifoebs aZlevs eqstradiciis Sesaxeb ev
ropul konvenciasTan an mis damatebiT protoko leb Tan 
mierTebis arCevanis an/da mierTebis SemTxve vaSi gamon
aklisebis daSvebisTvis daTqmebis farTo speqtris ga
keTebis SesaZleblobas. eqstradiciis qvazievropul 
sistemaSi saxelmwifoebs Soris piris gadacemis norma
tiuli wyaroa `dakavebis evropuli orderisa da wevr 
saxelmwifoebs Soris piris gadacemis procedurebis 
Sesaxeb~ CarCogadawyvetileba, romelic Sesasruleb
lad savaldebulo, arapirdapiri moqmedebis Zala 
gaaCnia, ar iTvaliswinebs daTqmebis gakeTebas da ro
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melsac kavSiris wevri saxelmwifoebis eqstradiciasTan 
dakavSirebul kanonmdeblobaze aqvs koordinaciuli 
da harmonizaciuli efeqti.

mesame faqtori, romelic fundamenturad ganasxvavebs 
eqs tradiciis evropul models qvazievropuli sis te
misgan, aris eqstradiciis samarTlebrivi CarCos sa
Tanadod implementaciasa da gamoyenebaze kontrolis 
ganxorcielebis instituciursamarTlebrivi inst
rumentebis ar arseboba (zedamxedvelobis faqtori). 
SeiZleba iTqvas, rom eqstradiciis evropul reJimSi 
eqs tradiciis Sesaxeb evropuli konvenciisa da misi da
ma tebiTi oqmebis efeqtianad aRsrulebaze zedamxedv
elobis efeqtiani procesi ar mimdinareobs. evropis 
sabWos farglebSi eqstradiciis procedurebis sruly
ofilad ganxorcieleba mxolod saxelwifoebzea mind
obili. erTaderTi organo, romelic eqstradiciasTan 
mimarTebaSi Seiswavlis da ganazogadebs erovnul kanon
mdeblobasa da saxelmwifoTa praqtikas aris sisxlis 
samarTlis saqmeebze TanamSromlobis sferoSi arsebu
li konvenciebis funqcionirebis Sesaxeb evropis sabWos 
eqspertTa komiteti. mas makontrolebeli funqciebi 
ar aqvs miniWebuli. eqstradiciis qvazievropuli sis
temis gamarTulad implementacia da realizacia kav
Siris ramdenime organos _ evrokavSiris sabWos, evro
iustis, marTlmsajulebis evropuli sasamarTlosa da 
evropuli komisiis saerTo amocanaa. 

zemoxsenebuli faqtorebis erToblioba ayalibebs eqs
tradiciis qvazievropuli sistemis Tandayolil maxa
siaTeblebs, rac gamoixateba piris dakavebisa da ga da
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cemis saerTo evropuli CarCos — dakavebis evropuli 
orderis SeqmnaSi, sxva saxelmwifos sasamarTlos gad
awyvetilebebis legitimaciis avtomaturad aRiarebaSi, 
eqstradiciis procesis `iusticializaciasa~ da de
politizaciaSi, piris gadacemisTvis mkafiod dadgeni
li vadis gansazRvrasa da ormxrivi dasjis principis, 
eqstradiciis damabrkolebeli da gamomricxveli 
tradiciuli safuZvlebis SezRudvaSi.

3.1.  sityvebis `eqstradicia~ da `piris gadacema~ urT
ierTmimarTeba

`dakavebis evropuli orderisa da wevr saxelmwifoebs 
Soris piris gadacemis procedurebis Sesaxeb~ CarCo 
gadawyvetilebis erTerTi ZiriTadi suliskveTebaa 
sityva ̀ eqstradicia~ srulad Caanacvlos sityviT ̀ gad
a cema~. igi piris gadacemasTan mimarTebaSi sityvas ̀ eqs
t ra dicia~ ar iyenebs. eqstradiciis qvazievropuli mo
 delis amgvari Taviseburebidan gamomdinare, iuridi ul 
literaturaSi gamoTqmulia gansxvavebuli mosazre be bi 
xsenebuli sityvebis SinaarsTan da koncefci eb Tan mi 
marTebaSi. mecnierTa erTi nawili Tvlis, rom maT gan s
 xvavebuli Sinaarsi da koncefcia gaaCniaT. meore na   wils 
miaCnia, rom am konteqstSi eqstradiciis evro pul da 
qvazievropul sistemebs Soris saxesxvaoba ar ar
sebobs.
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lagodnis miaCnia, rom gadacemasa da eqstradicias 
Soris gansxvaveba gamoixateba piris gadacemis pro
cedurul aspeqtebSi, eqstradiciis qvazievropuli 
sistemis farglebSi piris fizikuri transferis gad
awyvetilebas iRebs mxolod sasamarTlo, xolo eqs
tradiciis evropul sistemaSi sasamarTlosTan erTad 
aRmasrulebeli xelisuflebis Tanamdebobis piri.376 
misi gagebiT, eqstradiciis qvazievropul sis temaSi 
piris gadacema xorcieldeba avtomaturad, dakavebis 
evropuli orderis adresati sasamarTlos Tanxmobis 
gareSe, rac miuTiTebs, rom ̀ gadacema~ eqst radiciis 
axali koncefciaa.377 nanda aRniSnul sityvebs Soris 
gan sxvavebas xedavs moqalaqis sxva saxelmwifoSi eqs
tradiciis akrZalvis tradiciul wesTan mimarTebaSi. 
misi SefasebiT, gamomdinare iqidan, rom CarCogad
awyvetilebaSi eqstradicia Canacvlebulia sityviT 
`gadacema~, moqalaqis kavSiris sxva saxelmwifosTvis 
gadacemaze aRar vrceldeba konstitucie biT an sxva 
sakanonmdeblo aqtebiT dadgenili akr Zal vebi.378

376 Lagodny, O.: ‘Extradition’ without a Granting Procedure: The Concept of 
‘Surrender’, naSromi: Blekxtoon, R., (ed.) Handbook on the European 
Arrest Warrant, Hague, 2004, pp. 34-36. Plachta, M.: European Arrest 
Warrant: Revolution in Extradition? Eur. J. Crime Crim. L. & Crim. Just., 
2003, p. 42.

377 iqve, p. 43.
378 Nanda, V.P.: Extradition and Mutual Legal Assistance: Recent Trends in 

Inter-state Cooperation to Combat International Crimes naSromi: Brown, 
B.S.: (ed.) Research Handbook on International Criminal Law, Northamp-
ton, 2011, p. 338; Fichera, M.: The European Arrest Warrant and the Sov-
ereign State: A Marriage of Convenience?, ELJ, vol. 15, 2009, p. 78.
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klipis SefasebiT, miuxedavad imisa, rom ̀ dakavebis ev 
ro puli orderisa da wevr saxelmwifoebs Soris pi ris ga
dacemis procedurebis Sesaxeb~ CarCogada wyve tilebaSi 
eqstradiciis nacvlad gamoiyeneba ter mini `gadace
ma~, eqstradiciis qvazievropuli sistemis farglebSi 
piris gadacemac eqstradiciis tolfa sia.379 din-raqs-
manisTvis da fiCerasTvis CarCo gada wy vetilebaSi ar
sebul terminebsa da wesebs eqs  tra diciis tradiciuli 
sistemebisTvis damaxsiaTe beli cnebebi da Sinaarsi 
aqvT, igi piris gadacemas ganixilavs eqstradiciis 
erTerT qvekategoriad.380 klimekic am pozicias izi
arebs da dakavebis evropuli orderis safuZvelze 
piris gadacemas eqstradiciis nairsaxeobas uwodebs.381 

 mecnierTa mosazrebebi ̀ eqstradiciisa~ da ̀ gadacemis~ 
cnebebis erTgvarovnebasTan mimarTebaSi gasaziarebe
lia. doqtrinaluri TvalsazrisiT, eqstradiciasa da 
piris gadacemas Soris gansxvaveba ar arsebobs. orive 
meqanizmis farglebSi xorcieldeba braldebulis an 
msjavrdebulis erTi saxelmwifos suverenuli sivr
cidan sxva qveynis iurisdiqciaSi `transferi~.382 evro
kavSiris wevr saxelmwifoebs amoZravebdaT politiku

379 Klip, A.: European Criminal Law: An Integrative Approach, 2nd edition, 
Portland, 2012, p. 411.

380 Deen-Racsmány, Z.: Lessons of the European Arrest Warrant for Domestic 
Implementation of the Obligation to Surrender Nationals to the Interna-
tional Criminal Court, LJIL, 2007, pp. 170-171.

381 Klimek, L.: European Arrest Warrant, London, 2015, p. 312.
382  Spinellis, D.: Extradition — Recent Developments in European Criminal 

Law, Eur. J.L. Reform, 2006, p. 223.

236



188

giorgi mirianaSvili

ri motivacia, rodesac CarCogadawyvetilebaSi sityva 
`eqstradicia~ sityviT ̀ gadacema~ Caanacvles. es nabiji 
iyo gzavnili, rom kavSiris wevri qveynebi eqstradiciis 
sferoSi TanamSromlobis mimarTulebiT absoluturad 
izolirdnen eqstradiciis evropuli sistemisgan da 
eqstradiciis gamartivebuli procedurebis Sesaxeb 
1995 wlis konvenciisa da  eqstradiciasTan dakavSire
buli 1996 wlis konvenciisgan.

3.2. eqstradicias daqvemdebarebuli danaSaulebi

eqstradicias daqvemdebarebul danaSaulebTan mimarTe
baSi CarCogadawyvetilebis inicirebuli versia arse
bulisgan gansxvavebul midgomas iTvaliswinebda. evro
puli komisia mxars uWerda ormxrivi dasjis principis 
gauqmebas da eqstradicias daqvemdebarebuli dana
Saulebis e.w. negatiuri siis dadgenas.383 aseTi reguli
rebis pirobebSi kavSiris wevri saxelmwifo uflebamo
sili iqneboda ganesazRvra is danaSaulebi, romlebzec 
gaavrcelebda ormxrivi dasjis moTxovnas. wevri saxel
mwifoebis Seuqcevadi winaaRmdegobis gamo komisiam 

383 evropuli komisia miiCnevda, rom eqstradiciis qvazievro
pul sistemaSi ormxrivi dasjis moTxovnis verifikacia iyo 
drois kargva. ix.: Communication from the Commission to the Council 
and the European Parliament on Mutual Recognition of Final Decisions in 
Criminal Matters, COM (2000) 495 final of 26.07.2000.

237



189

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

pozicia Secvala da airCia Sualeduri midgoma eqs
tradicias daqvemdebarebuli calkeuli danaSaulebis 
e.w. pozitiuri siis dadgenis sasargeblod.384

eqstradiciis qvazievropul sistemaSi eqstradicias 
daq vemdebarebuli danaSaulebis ori ganzomilebaa. 
pir vel ganzomilebaSi moiazreba CarCogadawy veti
lebiT gaTvaliswinebuli 32 kategoriis danaSauli, 
romlebTan mimarTebaSi gamocemuli dakavebis evropu
li orderis ormxrivi dasjis moTxovnis veri fi kacias 
ar saWiroebs da pirdapir eqvemdebareba aRsru lebas.385 
Tumca mxolod im SemTxvevaSi, rodesac dakmayofile
bulia ori kumulaciuri kriteriumi. Tuki dakavebis 
ev ropuli orderiT eqstradicia ganpirobebulia Sem
degi romelime danaSauliT (pirveli kriteriumi):

 — kriminaluri organizaciis saqmianobaSi monaw
ileoba;

 — terorizmi;

 — adamianis organoebis trefikingi;

 — bavSvTa seqsualuri eqsploatacia da bavSvTa 
pornografia; 

384 Sliedregt, V.E.: The Dual Criminality Requirement, naSromi: Keijzer, N., 
Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 
2009, pp. 54-55.

385 Pieter, A.: The European Arrest Warrant system: Recent developments in 
the case law of the Court of Justice, MJECL, vol. 24(6), 2017, p. 896; Spi-
nellis, D.: Extradition — Recent Developments in European Criminal Law, 
Eur. J.L. Reform, 2006, p. 229.
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 — narkotikebiTa da fsiqotropuli nivTierebebiT 
ukanono vaWroba; 

 — cecxlsasroli iaraRis, sabrZolo masaliT, 
feTqebadi nivTierebiT an asafeTqebeli mowyo
bilobiT ukanono vaWroba; 

 — korufcia; TaRliToba (maT Soris, evropuli gaer
Tianebis finansuri interesebis dacvis Sesaxeb 
1995 wlis 26 ivlisis konvenciiT gaTvaliswinebu
li mniSvnelobiT);

 — ukanono Semosavlis legalizacia (fulis gaTe
Treba);

 — yalbi fulis, maT Soris, evros damzadeba;

 — kompiuterTan dakavSirebuli danaSaulebi;

 — danaSauli garemos dacvis wesis winaaRmdeg, maT 
Soris, gadaSenebis safrTxis winaSe myofi cxove
lis an veluri mcenaris jiSebiT ukanono vaWroba;

 — sazRvris ukanono kveTasa da TavSesafris ukanon
od miRebaSi daxmareba;

 — mkvleloba, janmrTelobis mZime dazianeba;

 — adamianis organoebiTa da qsoviliT ukanono vaW
roba;

 — adamianis gataceba, Tavisuflebis ukanonod Sez
Rudva da mZevlad ayvana;

 — rasizmi da qsenofobia;
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 — organizebuli an SeiaraRebuli Zarcva;

 — kulturuli nivTis, maT Soris antikvarebisa da 
xelovnebis nimuSis ukanono gadazidva, gadatana;

 — reketi da gamoZalva;

 — produqciis gayalbeba;

 — yalbi administraciuli dokumentis damzadeba 
da misiT vaWroba; 

 — gadaxdis saSualebebis gayalbeba;

 — hormonaluri nivTierebebiTa da sxva mzardi pro
motorebiT ukanono vaWroba;

 — birTvuli da radioaqtiuli nivTierebebiT ukano
no vaWroba; 

 — moparuli satransporto saSualebebiT vaWroba;

 — gaupatiureba;

 — cecxlis wakideba;

 — sisxlis samarTlis saerTaSoriso sasamarTlos 
iurisdiqcias mikuTvnebuli danaSaulebi;

 — TviTmfrinavebis/gemebis ukanono CamorTmeva da 
sabotaJi.

garda amisa, aucilebelia, rom xsenebul romelime da
naSaulTan mimarTebaSi dakavebis evropuli orderis 
gamgzavni saxelmwifos kanonmdebloba sasjelis saxiT 
iT valiswinebdes Tavisuflebis SezRudvas an aRkveT as 
sul mcire sami wlis vadiT (meore kriteriumi). CarCo 
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gadawyvetileba ar Seicavs ormxrivi dasjis moTxov nis 
verifikaciis gareSe eqstradicias daqvemdebarebuli 
danaSaulebis Semadgenlobas, kategorizacias an maTi 
CadenisTvis dadgenil sasjelebs.386 maTi defi nireba da 
sasjelis zomis gansazRvra kavSiris wevri sa  xelmwifoebis 
mixedulebaa. eqstradiciis qvazievropuli sistemis 
mizani ar aris am danaSaulebis erovnul doneze harmo
nizacia, dogmaturad gansxvavebuli sa marTlebrivi 
sistemebis daaxloeba.387  misTvis mTavaria Seqmnas 
varaudi, rom wevri saxelmwifoebis sisxlissamarTle
brivi sistemebi iziareben saerTo midgomebs.388

eqstradiciis qvazievropuli sistemis indeferentu
li damokidebuleba 32 kategoriis danaSaulis Semad
genlobebis regulirebasTan, nacionaluri sisxlis
samarTlebrivi sistemebis daaxloebasTan dakavSirebiT 
ganapirobebs azrTa sxvadasxvaobas samecniero wreebSi. 

386  vrclad. ix.: Peers, S.: Mutual recognition and criminal law in the Europe-
an Union: Has the Council got it wrong? CML Rev., 2004, pp. 35-36; Keijzer, 
N.: The Fate of the Double Criminality Requirement, naSromi: Guild, E., 
Marin, L.: (eds.) Still not resolved? Constitutional issues of the European 
Arrest Warrant, Brussels, 2008, pp. 61-75; Ambos, K.: Is the development 
of a Common Substantive Criminal Law for Europe possible? Some pre-
liminary reflections, MJECL, 2005, pp. 173-191; Amicis, G.: Initial Views of 
the Court of Justice on the European Arrest Warrant: Towards a Uniform 
Pan-European Interpretation? EUR. CRIM. L. REV., 2012, p. 49.

387 Sarmiento, D.: European Union: The European Arrest Warrant and the 
quest for Constitutional Coherence, Int’l J. Const. L., vol. 6, 2008, p. 176.

388 Alegre, S., Leaf, M.: Mutual recognition in Europe judicial cooperation — a 
step too far too soon? Case study: the European arrest warrant, EUR. L.J., 
2004, p. 208.

240



193

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

mecnierTa erTi nawili, romlebic umciresobaSi im  yo
febian, akritikeben dakavebis evropuli orderis a 
priori  aRsrulebis moTxovnas danaSaulis legaluro bis 
principis, sisxlis samarTlis normis ganWvretadobis 
principisa da Tavisuflebisa da usafrTxoebis uf
lebis konteqstSi. 

keijzeris mosazrebiT, danaSaulis legalurobis prin
cipi (nulla poena sine lege) irRveva im SemTxvevaSi, rode
sac zogierTi danaSaulis SemadgenlobasTan mimarTe
baSi radikalurad gansxvavebuli, SeuTavsebelia 
kavSiris wevri saxelmwifoebis sisxlissamarTlebrivi 
dogmatika.389 magaliTad, igi aseT danaSaulad miiCnevs 
gaupatiurebas, romlis Semadgenloba calkeul qveyneb
Si (inglisi, uelsi da safrangeTi) maSin aris saxeze, 
rodesac procesSi monawileobs `erTi an meti sasqeso 
organo (dazaralebulisa da damnaSavis) an anusi~, maSin, 
rodesac niderlandebSi sakmarisia adgili hqondes sx
va piris sxeulSi seqsualurad motivirebul SeWras 
misi Tanxmobis gareSe.390 keijzeris TqmiT, Tu britane
li mosamarTle holandieli kolegisgan miiRebs daka
vebis evropul orders e.w. ̀ frangul kocnasTan~ daka
vSirebiT, igi imTaviTve, ormxrivi dasjis moTxovnis 
Semowmebis gareSe ar unda aRasrulos, radgan brita
neTSi aseTi qmedeba ar aris gaupatiureba.391 am Sexed

389 Keijzer, N.: The Double Criminality Requirement, naSromi Blekxtoon, R., 
(ed.) Handbook on the European Arrest Warrant, Hague, 2004, p. 151.

390 iqve.
391 iqve.
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ulebas klimeki ar iziarebs, mas miaCnia, rom aseT saq
meze mosamarTlem gaupatiureba unda ganmartos ara 
erovnuli kanonmdeblobis, aramed CarCogadawy veti
lebis miznisa da mniSvnelobis Sesabamisad da piri nid
erlandebs gadasces.392 keijzeris poziciis sawinaaR
mdegod unda iTqvas, rom ormxrivi dasjis moTxovnas 
sub stanciuri kavSiri ar gaaCnia danaSaulis lega
lurobis principTan. danaSaulis legalurobis prin
cipi TavisTavad vrceldeba rogorc dakavebis evro
puli orderis gamgzavn, ise adresat saxelmwifo eb ze, 
Tumca misi moqmedeba sruldeba am saxelmwifoebis 
iurisdiqciis farglebSi. danaSaulis legalurobis 
kon cefcia ar aerTianebs maT iurisdiqcias.393 igi am 
saxel m wifoebSi, maTi suverenitetidan gamomdinare da
  mou kideblad arsebobs. Sesabamisad, SemTxvevaze, rode
sac dakavebis evropuli orderis adresat saxelmwifo
Si piris mier Cadenili qmedeba ar aris danaSauli, 
dakavebis evropuli orderis adresat saxelmwifoSi 
moqmedi danaSaulis legalurobis principi ar vrcel
deba. garda amisa, araswori iqneba danaSaulis legal
urobis principis imgvari interpretacia, rom igi gas
cdes saxelmwifo iurisdiqciis farglebs da miiRos 
generaluri xasiaTi. am normaprincipis ZiriTadi arsi 

392 Klimek, L.: European Arrest Warrant, London, 2015, p. 101.
393 CexeTis sakonstitucio sasamarTlos 2006 wlis 03 maisis 

gadawyvetileba saqmeze: PI. US 66/04, I, 102e paragrafi, ingli
sur enaze xelmisawvdomia vebgverdze: https://www.ejn-crim-
just.europa.eu/ejn/libdocumentproperties.aspx?Id=974 (ukanasknelad 
gadamowmebulia: 30.08.2021).
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aris erTi samarTlebrivi sistemis farglebSi aradan
aSaulebrivi qmedebis CadenisTvis piris sisxlissamarT
lebrivi pasuxisgebaSi micemisgan dacva. mas ar aqvs sx
va samarTlebriv wesrigSi moqmedebis pretenzia. aseve, 
dakavebis evropuli orderis gamgzavni saxelmwifo 
piris gadacemas iTxovs im qmedebisTvis, romelic misi 
kanonmdeblobiT Cadenis dros danaSaulad iyo aRiare
buli. Sesabamisad, piris eqstradiciis SemTxvevaSi (Tu 
misi braleulobac damtkicdeba), mas pasuxismgebloba 
daekisreba im sisxlissamarTlebrivi normis darRve
visTvis, romelic qmedebis Cadenisas moqmedebda.

miuxedavad zemoT warmarTuli msjelobisa, SesaZlebe
lia zogierT situaciaSi danaSaulis legalurobis 
principisa da sxva saxelmwifos samarTlebrivi wes ri
gis erTian konteqstSi ganxilva. Tumca, mas am SemTxve
va Sic ar eqneba kavSiri ormxrivi dasjis moTxovnasTan. 
magaliTad, Tu dakavebis evropuli orderis gamgzavn 
saxelmwifoSi qmedeba Cadenisas ar iTvleboda dana
Saulad, dakavebis evropuli orderis adresatma saxel
mwifom danaSaulis legalurobis principidan ga mo
mdinare uari unda ganacxados piris gadacemaze, 
mni Sv neloba ar aqvs dakavebis evropuli orderis adre
sat saxelmwifoSi qmedeba aris Tu ara danaSauli. or
mxrivi dasjis moTxovna da danaSaulis legalurobis 
principi damoukidebeli instrumentebia eqstradiciis 
procesSi. ormxrivi dasjis moTxovna aris eqstradici
is proceduruli aspeqti, eqstradiciasTan dakavSire
biT saxelmwifo politikis, samarTlebrivi sistemis 
damokidebulebis gamomxatveli instrumenti. igi ar 
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warmoadgens gadasacemi piris uflebas — moiTxovos 
eqstradiciis uaryofa. magaliTad, eqstradiciis skan
dinaviuri sistema ar icnobs ormxrivi dasjis moTx
ovnis verifikaciis cnebas,394 rac kidev erTxel miuTi
Tebs mis procedurul xasiaTze.

sisxlis samarTlis normis ganWvretadobis principTan 
mimarTebaSi kritika ukavSirdeba CarCogadawyvetile
biT aRiarebuli danaSaulebis bundovan, ganusazRvrel 
Sinaarss. sliedregtisa da pirsis azriT, vinaidan Car
Co gadawyvetileba ar ayalibebs danaSaulebis materi
alur konstruqcias, pirebs ar aqvT saTanado war mod
gena uc xo saxelmwifoSi romeli qmedebis Sema dgenloba 
iTvle ba CarCogadawyvetilebiT gaTvaliswinebul 
danaSa ulad, rac SeiZleba gaxdes piris samarTlebrivi 
usa  fr  Txoebis uflebis darRvevis safuZveli.395 aqedan 
ga mom dinare, aucilebelia, rom aseT danaSaulebze ga
mocemuli dakavebis evropuli orderi ar aRsruldes 
avtomaturad da Semowmdes qmedebis dasjadoba.396 am 
poziciebis sawinaaRmdegod, CarCogadawyvetilebiT 
gaTvaliswinebuli danaSaulebis ganusazRvrelobasTan 
dakavSirebiT marTlmsajulebis evropulma sasamarT

394  ix.: Suominen, A.: The Nordic Arrest Warrant finally in force, EUR. CRIM. 
L. REV., 2014, pp. 41-45.

395 Peers, S.: EU Justice and Home Affairs Law, Oxford, 2006, p. 442; Sliedregt, 
V.E.: The Dual Criminality Requirement, naSromi: Keijzer, N., Sliedregt, 
V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 2009, p. 60.

396 Sliedregt, V.E.: The Dual Criminality Requirement, naSromi: Keijzer, N., 
Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 
2009, p. 60
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lom ganacxada, rom eqstradiciis qvazievropuli 
sistemis amocana ar aris danaSaulebis Semadgenlobebis 
harmonizacia, maTi definireba kavSiris wevr saxelmwi
foebzea damokidebuli.397 Sesabamisad, CarCogadawyve
tilebis mxridan samarTlebrivi usafrTxoebis uflebis 
darRveva ver ganxorcieldeba, igi SeiZleba mxolod 
erovnul doneze dairRves.398 sliedregtisa da pirsis 
Sexedulebebi gaziarebas imsaxurebs. CarCogadawyveti
lebaSi mxolod danaSaulebis mSrali formiT deklar
ireba (mag.: kompiuterTan dakavSirebuli danaSaulebi) 
maTi Semadgenlobebis, Sinaarsobrivi kompoziciebis 
gareSe, ar aris sakmarisad cxadi piris mier sxva saxel
mwifoebSi qmedebis marTlsawinaaRmdego xasiaTis Se
fasebisaTvis. pirs unda hqondes misi qmedebis Sedegebis 
gansazRvris normatiuli SesaZlebloba. danaSaulebis 
ganusazRvrelobis problemas kidev ufro amZafrebs 
ucxo saxelmwifos enis ar codna da sisxlissamarTle
brivi sistemis lingvisturi Taviseburebebi. aqedan ga
momdinare, aucilebelia, rom evrokavSiris doneze di
reqtiviT ganxorcieldes CarCogadawyvetilebiT 
gaTvaliswinebuli 32 kategoriis danaSaulis elemen
tebis dadgena, rac erTi mxriv, srulad gamoricxavs 
maTTan mimarTebaSi ormxrivi dasjis principis moqmede
bas, meore mxriv, uzrunvelyofs samarTlebrivi usa
frTxoebis principis dacvas.

397 marTlmsajulebis evropuli sasamarTlos 2007 wlis 03 mai
sis gadawyvetileba saqmeze: Advocaten voor de Wereld VZW, [C-
303/05], 52e paragrafi.

398 iqve, 53e paragrafi.
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ginterisa da keizjeris mixedviT, CarCogadawy ve
tilebiT gaTvaliswinebul danaSaulebTan mi marTebaSi 
dakavebis evropuli orderis avtomaturi Sesruleba 
(romelic ormxrivi dasjis principis moTxovnis Semow
mebis meqanizmis ar arsebobis pirobebSi iZleva daka
vebis evropul orderSi mxolod erovnuli sisxlis 
samarTlis normis saxelobiTad da ara muxlobrivad 
an/da mTliani teqstis miTiTebis SesaZleblobas) ar 
aris srulad Tavsebadi adamianis uflebaTa dacvis 
evropuli konvenciis me5 muxlis me2 paragrafSi 
deklarirebul uflebasTan,399 romelic dakavebuls 
aniWebs uflebas gasageb, ̀ arateqnikur~ enaze, dauy
ovnebliv ecnobos dakavebis mizezi da braldebis Zir
iTadi arsi, samarTlebrivi safuZveli.400 nawilobriv 
es poziciac mxardasaWeria. dakavebis evropuli or
deris dualuri bunebidan gamomdinare, romelic 
eqstradiciis Txovnisgan gansxvavebiT, imavdroulad 
piris dakavebisa da gadacemis safuZvelia, pirs unda 
hqondes saTanado informacia braldebis arsTan, ucxo 
saxelmwifoSi qmedebis SemadgenlobasTan, sasjelTan 

399 Ginter, J.: The Content of a European Arrest Warrant, naSromi: Keijzer, 
N., Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 
2009, p. 9; Sliedregt, V.E.: The Dual Criminality Requirement, naSromi: 
Keijzer, N., Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, 
Hague, 2009, p. 66.

400 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba 
saqmeze: Fox, Campbell and Hartley v. The United Kingdom, (Appl. No. 
12244/86; 12245/86; 12383/86), me40 paragrafi, xelmisawvdomia 
vebgverdze: https://www.refworld.org/cases,ECHR,3ae6b6f90.html 
(ukanasknelad gadamowmebulia: 30.08.2021).
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dakavSirebiT, raTa SeZlos sasamarTlo sxdomaze dac
vis uflebis adeqvaturad realizacia.

eqstradiciis qvazievropul sistemaSi eqstradicias 
daqvemdebarebuli danaSaulebis meore ganzomilebaSi 
igulisxmeba 32 kategoriis miRma darCenili yvela sxva 
danaSauli. maTze gavrcelebulia dakavebis evropuli 
orderis gamgzavn da adresat saxelmwifoebSi dasjis 
moTxovna. dakavebis evropuli orderis gam g zavn saxel
mwifoSi qmedeba Cadenis procesSi unda war moadgendes 
danaSauls (ex tunc), xolo adresat saxelmwifoSi piris 
gadacemaze gadawyvetilebis miRebisas (ex nunc).401 aseT 
danaSaulebze dakavebis evropuli orderis aRsruleba 
ganxorcieldeba im SemTxvevaSi, Tu Cadenili qmedebi
sTvis dakavebis evropuli orderis gamgzavni saxelm
wifos kanonmdebloba sasjelis saxiT iTvaliswinebs 
Tavisuflebis SezRudvas an aRkveTas sul mcire 12 Tvis 
vadiT an Tuki am piris mimarT ganaCeni ukve gamotanil
ia da mas sasjelis saxiT Seefarda Tavisuflebis aRkve
Ta an SezRudva sul mcire 4 Tvis vadiT. mniSvnelovania 
iTqvas, rom eqstradiciis qvazievropul sistemaSi ar
sebuli es wesi ar aris eqstradiciis evropuli sistemis 
identuri. misgan gansxvavebiT, msjavrdebulis mimarT 
gamocemuli dakavebis evropuli orderi maSinac eqve
mdebareba aRsrulebas, rodesac Cadenili qmedebisTvis 

401 Sliedregt, V.E.: The Dual Criminality Requirement, naSromi: Keijzer, N., 
Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 
2009, pp. 52-53.
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potenciuri (kanonmdeblobiT gaTvaliswinebuli) sas
jeli SeiZleba iyos 12 Tveze naklebi.402

Sejamebis saxiT unda iTqvas, rom eqstradiciis qva zi 
evropuli sistemis dafuZnebis Semdeg ormxrivi das jis 
moTxovnis moqmedebis farglebi eqstradiciis ev ropul 
sistemaSi arsebul igive principTan SedarebiT Semcirda. 
integraciis sivrceSi aseTi moTxov nis ve  rifikaciis ga
reSe eqstradicia xorcieldeba Car  Cogada wyvetilebiT 
aRiarebul 32 kategoriis da  naSaulze, romelTa Semad
genlobisa da sasjelis zo mis gansazRvra kavSiris wevri 
saxelmwifoebis samar Tlebriv wesrigzea damokidebuli. 
eqstradiciis qvazievropuli meqanizmis danergvam ar 
ganapiroba ormxri vi dasjis moTxovnis absoluturi 
gauqmeba da eqstradiciis evropuli sistemis msgavsad, 
rig Sem TxvevebSi igi kvlav warmoadgens piris gadacemis 
gamomricxav safuZvels.

3.3.  dakavvebis evropuli orderis gamomcemi da aRmas
rulebeli organo 

eqstradiciis qvazievropuli sistema gansxvavebiT 
eqstradiciis evropuli meqanizmisgan dafuZnebulia 
iusticiur organoebs Soris TanamSromlobaze. dakave
bis evropuli orderis gamocema da aRsruleba kavSiris 
wevri saxelmwifos iusticiuri organos, ZiriTad 

402 iqve, p. 56.
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SemTxvevaSi sasamarTlos an misi eqvivalenti organoe
bis eqskluziuri uflebamosilebaa. aRmasrulebeli 
xelisuflebis organos an Tanamdebobis pirs, policias 
aseTi kompetencia ar gaaCnia.403 dakavebis evropuli or
deris aRsrulebis procesSi centralur xelisuflebas 
aqvs mxolod limitirebuli roli, rac gamoixateba ius
ticiuri organoebis praqtikul da administraciul 
mxardaWeraSi. dakavebis evropuli orderis gamocemisa 
da aRsrulebis procesSi aRmasrulebeli xelisuflebis 
organos materialuri monawileoba ewinaaRmdegeba 
eqstradiciis qvazievropuli sistemis mizansa da arss.

marTlmsajulebis evropulma sasamarTlom kovalko-
vasis saqmeSi calsaxad gamoricxa im organos mier da
kavebis evropuli orderis gamocema, romelic ar axo
rcielebs sisxlissamarTlebriv marTlmsajulebas an/
da ar monawileobs misi administrirebis procesSi. am 
saqmeSi dakavebis evropuli orderi lietuvas iustici
is saministros mier iyo gamocemuli,404 romelic iTxo
vda niderlandebis samefodan piris dakavebasa da gad
acemas sxeulis mZime dazianebisTvis dakisrebuli 

403 marTlmsajulebis evropuli sasamarTlos 2016 wlis 10 no
embris gadawyvetileba saqmeze; Krzystof Marek Poltorak [C-452/16], 
52e paragrafi.

404 es SemTxveva ar iyo pirveli, rodesac dakavebis evropul 
orders lietuvas iusticiis saministro gamoscemda, mag. ix.: 
Evaluation report of the Council of 14 December 2007 concerning national 
practices relating to the European arrest warrant [Evaluation report on the 
fourth round of mutual evaluations ‘the practical application of the Euro-
pean arrest warrant and corresponding surrender procedures between 
Member States’: Report on Lithuania [12399/2/07 REV 2].
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sasjelis aRsasruleblad.405  lietuvas iusticiis sami
nistros azriT, CarCogadawyvetilebis pirvel muxlSi 
arsebuli terminis — ̀ iusticiuri uwyeba~ Sinaarss gan
sazRvravs wevri saxelmwifo sakuTari SexedulebiT. 
marTlmsajulebis evropuli sasamarTlos mixedviT, am 
terminis cnebis definirebis kompetencia wevr saxelm
wifos ar gaaCnia.406 mas kavSiris samarTalSi aqvs avtono
miuri buneba, xasiaTi.407 `iusticiuri uwyeba~ gulisx
mobs organos, romelic axorcieleebs an monawileobs 
sisxlissamarTlebrivi marTlmsajulebis administri
rebis procesSi.408 kavSiris wevri saxelmwifo valdebu
lia kavSiris samarTlebrivi aqtis, maT Soris Car
Cogadawyvetilebis erovnul samarTalSi gadatanis, 
interpretaciisa da implementaciis procesSi gaiTval
iswinos misi konteqsti da mizani.409 garda amisa, marTlm
sajulebis evropulma sasamarTlom aRniSna, rom 
lietuvas iusticiis saministro warmoadgens aRmas
rulebeli xelisuflebis organos, romlis gamocemuli 
dakavebis evropuli orderi ar eqvemdebareba sasamarT
lo kontrols.410 aqedan gamomdinare, aseTi orderi ar 

405  ix.: marTlmsajulebis evropuli sasamarTlos 2016 wlis 10 
noembris gadawyvetileba saqmeze: Ruslanas Kovalkovas, [C 477/16], 
me10me12 paragrafebi. 

406  iqve, 32e paragrafi.
407 iqve. 
408 iqve, 34e paragrafi.
409  iqve, 33e paragrafi.
410 iqve, 44e paragrafi.
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aris sakmarisi wevr saxelmwifoebs Soris maRali ndobis 
Camoyalibebisa da arsebobisTvis.411

erovnuli sasamarTloebis garda, marTlmsajulebis 
evropulma sasamarTlom p.f.-is saqmeSi eqstradiciis 
qvazievropuli sistemis miznebisTvis `iusticiur 
uwyebaSi~ aseve moiazra generaluri prokurori, Tum
ca mxolod im SemTxvevaSi Tu Sidasaxelmwifoebrivi 
samarTlis Sesabamisad igi aris aRmasrulebeli xeli
suflebisgan samarTlebrivi da instituciuri CarCos 
TvalsazrisiT absoluturad damoukidebeli,412  monaw
ileobs sisxlissamarTlebrivi marTlmasjulebis ad
ministrirebis procesSi413 da SesaZlebelia misi gad
awyvetilebebis sasamarTlo kontroli.414

 

4.  dakavebis evropuli orderis Seusruleblobis 
savaldebulo da arasavaldebulo normatiuli 
safuZvlebi

kavSiris wevri saxelmwifos mier dakavebis evropuli 
orderis aRsruleba rogorc aRiniSna ormxrivi ndobi

411 iqve.
412 marTlmsajulebis evropuli sasamarTlos 2019 wlis 27 mai

sis gadawyvetileba saqmeze: PF [C-509/18]  52e paragrafi.
413 iqve, 53e paragrafi.
414 iqve, 43e49e paragrafebi.
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sa da ormxrivi aRiarebis principebidan gamomdinare 
savaldebuloa. eqstradiciis qvazievropul sistemaSi 
gauqmebulia SezRudvebi politikuri da samxedro da
naSaulebis CadenisTvis415 msjavrdebuli/braldebuli 
pirebis gadacemasTan, moqalaqeebis eqstradiciasTan, 
nawilobriv ormxrivi dasjis moTxovnasTan mimarTeba
Si. Tumca, eqstradiciis evropuli sistemis msgavsad, 
magram ara igive xarisxiT, CarCogadawyvetilebac Sei
cavs debulebebs eqstradiciis gamomricxavi da Se
maferxebeli garemoebebis Taobaze. igi maT ajgufebs 
piris gadacemaze uaris Tqmis savaldebulo, arasa
valdebulo da specialur SemTxvevebad. Tu arsebobs 
dakavebis evropuli orderis Seusruleblobis saval
debulo garemoeba, piri gadacemas ar eqvemdebareba. 
Tumca, Tuki dakavebis evropuli orderis aRsrule bas 
aferxebs CarCogadawyvetilebaSi miTiTebuli ro
melime arasavaldebulo safuZveli, piris gadacema 
da kavebis evropuli orderis adresati saxelmwifos 
sasamarTlos nebasa da sakanonmdeblo CarCozea da  mo 
ki de bu li. zogadad dakavebis evropuli orderis aR  s
ruleba aris wesi da CarCogadawyvetilebiT dadge ni li 
Seusruleblobis SemTxvevebi viwrod unda ga   ni  mar
tos.416  CarCogadawyvetilebiT gaTvaliswinebuli Sem

415 Spinellis, D.: Extradition — Recent Developments in European Criminal Law, 
Eur. J.L. Reform, 2006, p. 237; Fichera, M.: The European Arrest Warrant 
and the Sovereign State: A Marriage of Convenience? ELJ, vol. 15, No. 1, 
2009, p. 81.

416 ix.: marTlmsajulebis evropuli sasamarTlos 2017 wlis 29 
ivnisis gadawyvetileba saqmeze: Daniel Adam Popławski [C-579/15], 
me19 paragrafi.
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sa da ormxrivi aRiarebis principebidan gamomdinare 
savaldebuloa. eqstradiciis qvazievropul sistemaSi 
gauqmebulia SezRudvebi politikuri da samxedro da
naSaulebis CadenisTvis415 msjavrdebuli/braldebuli 
pirebis gadacemasTan, moqalaqeebis eqstradiciasTan, 
nawilobriv ormxrivi dasjis moTxovnasTan mimarTeba
Si. Tumca, eqstradiciis evropuli sistemis msgavsad, 
magram ara igive xarisxiT, CarCogadawyvetilebac Sei
cavs debulebebs eqstradiciis gamomricxavi da Se
maferxebeli garemoebebis Taobaze. igi maT ajgufebs 
piris gadacemaze uaris Tqmis savaldebulo, arasa
valdebulo da specialur SemTxvevebad. Tu arsebobs 
dakavebis evropuli orderis Seusruleblobis saval
debulo garemoeba, piri gadacemas ar eqvemdebareba. 
Tumca, Tuki dakavebis evropuli orderis aRsrule bas 
aferxebs CarCogadawyvetilebaSi miTiTebuli ro
melime arasavaldebulo safuZveli, piris gadacema 
da kavebis evropuli orderis adresati saxelmwifos 
sasamarTlos nebasa da sakanonmdeblo CarCozea da  mo 
ki de bu li. zogadad dakavebis evropuli orderis aR  s
ruleba aris wesi da CarCogadawyvetilebiT dadge ni li 
Seusruleblobis SemTxvevebi viwrod unda ga   ni  mar
tos.416  CarCogadawyvetilebiT gaTvaliswinebuli Sem

415 Spinellis, D.: Extradition — Recent Developments in European Criminal Law, 
Eur. J.L. Reform, 2006, p. 237; Fichera, M.: The European Arrest Warrant 
and the Sovereign State: A Marriage of Convenience? ELJ, vol. 15, No. 1, 
2009, p. 81.

416 ix.: marTlmsajulebis evropuli sasamarTlos 2017 wlis 29 
ivnisis gadawyvetileba saqmeze: Daniel Adam Popławski [C-579/15], 
me19 paragrafi.

Txvevis garda, sxva safuZvliT dakavebis evropu li 
orderis Seusrulebloba aris CarCogadawyve ti lebis 
darRvevis, e.i. evrokavSiris farglebSi na kis ri val
debulebis Seusruleblobis tolfasi.417

4.1.  Seusruleblobis savaldebulo safuZvlebi

dakavebis evropuli orderis Seusruleblobis saval
debulo safuZvlebi mxolod CarCogadawyvetile bis 
me3 muxlSia mocemuli, isini orderis individualu
rad Sefasebis SesaZleblobas iZleva. Tumca, dakavebis 
evropuli orderis Seusruleblobis savaldebulo aq
cesorul garemoebad unda CaiTvalos CarCogadawy ve
tilebis preambulis me10 abzaciT gaTva liswinebuli 
garemoeba, romlis arsebobisas dakavebis evropuli 
orderis Sesrulebis sakiTxis ganxilva individualur 
msjelobas ar saWiroebs.418

417  ix.: marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 
Tebervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, 
[C-399/11], 63e paragrafi. marTlmsajulebis evropuli sa
samarTlos 2016 wlis 05 aprilis gadawyvetileba saqmeebze: 
Pál Aranyosi [C 404/15], Robert Căldăraru [C 659/15 PPU], me80 para
grafi.

418 dakavebis evropuli orderis droebiTi Seusruleblobis 
erTerTi safuZvelia gadacemas daqvemdebarebuli piris 
imuniteti, privilegiebi. es safuZveli mocemulia „dakavebis 
evropuli orderisa da piris gadacemis procedurebis Se
saxeb“ CarCogadawyvetilebis me20 muxlSi. niSandoblivia, 
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4.1.1.  amnistia

pirveli garemoeba, romelic eqstradiciis evropuli 
sistemis msgavsad, piris gadacemas gamoricxavs amnis
tiaa. Tu dakavebis evropuli orderi ukavSirdeba 
danaSauls, romelic adresat saxelmwifoSi amnistire
bulia da mas gaaCnda imave danaSaulze sisxlissamarT
lebrivi devnis ganxorcielebis iurisdiqcia erovnu
li samarTlis mixedviT, dakavebis evropuli orde ris 
Ses ruleba dauSvebelia. klimekis SefasebiT, amnis
ti re bul danaSaulebze piris gadacemis dauSvebloba 
moicavs Sewyalebuli piris eqstradiciis akrZalva
sac.419 am mosazrebis sawinaaRmdegod unda iTqvas, rom 
Sewya lebis konteqstSi piris gadacemis akrZalva war
moadgens erTi da imave danaSaulze xelmeored gasa
marTlebis an dasjis akrZalvis principis (ne bis in idem) 
Semadgenel elements.

rom swored am mizeziT SeaCeres germanulma sasamarTloebma 
espaneTis erTerTi regionis _ kataloniis mTavrobis yofili 
xelmZRvanelis karlos puCdemonis mimarT gamocemuli daka
vebis evropuli orderis aRsruleba, vinaidan man evropuli 
parlamentis wevrad arCevis gamo imuniteti SeiZina.

419 Klimek, L.: European Arrest Warrant, London, 2015, p. 152; Klimek, L.: 
Implementation of the Grounds for Non-execution the European Arrest 
Warrant: Lex Ferenda towards the Act No. 154/2010 Coll. on the European 
Arrest Warrant, LQ, vol. 6, 2016, p. 2.
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4.1.2.  erTi da imave danaSaulze orjer gasamarTlebisa 
da dasjis akrZalvis transnacionaluri principi

dakavebis evropuli orderis Seusruleblobis meore 
safuZvelia horizontaluri ne bis in idem-is principi. 
CarCogadawyvetilebis me3 muxlis me2 paragrafis 
mixedviT, piris gadacema akrZalulia Tu eqstradiciis 
Txovnis mimReb saxelmwifos sasamarTlos Seatyobines, 
rom piris mimarT kavSiris wevr saxelmwifoSi gamot
anilia saboloo gadawyvetileba im qmedebisTvis, rom
lis gamoc moTxovnilia misi eqstradicia da Tuki amg
var SemTxvevaSi mas sasjeli daekisra, aucilebelia, 
rom mimdinareobdes sasjelis aRsrulebis procesi an 
misi aRsruleba dasrulebuli iyos an kavSiris wevr 
saxelmwifos kanonmdeblobiT am sasjelis aRsruleba 
aRar iyos SesaZlebeli. es danawesi gamomdinareobs Zir
iTad uflebaTa qartiis 50e muxlidan, romelic ne bis 
in idem-is princips transnacionalur bunebas aniWebs.420 
marTlmsajulebis evropuli sasamarTlo eqstradici
is qvazievropul sistemaSi iyenebs ne bis in idem-is prin-
cipis im standartebs, romlebic Sengenis SeTanxme bis 
implementaciis Sesaxeb konvenciis 54e muxlTan mimar
TebaSi Camoayaliba.421

evrokavSiris samarTlis miznebisTvis termins ̀ erTi da 
igive qmedeba~ avtonomiuri mniSvneloba aqvs da misi 

420 Ambos, K.: European Criminal Law, Cambridge, 2018, p. 144.
421 marTlmsajulebis evropuli sasamarTlos 2010 wlis 16 no

embris gadawyvetileba saqmeze: Gaetano Mantello [C-261/09], 39e 
da me40 paragrafebi.
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definireba ar aris damokidebuli wevri saxelmwifoe
bis kanonmdeblobasa Tu sasamarTlo praqtikaze.422 da
kavebis evropuli orderis aRsrulebis sakiTxis ganx
ilvisas `erTi da imave qmedebis~ Sefaseba ar unda 
gan xorcieldes daculi samarTlebrivi interesis an 
qmedebis samarTlebrivi kvalifikaciis safuZvelze.423 
am mimarTulebiT gaTvaliswinebuli unda iqnes mxolod 
konkretuli faqtobrivi garemoebebis erToblioba, 
romlebic drosa da sivrceSi erTmaneTTan uwyvetad 
ari an dakavSirebulni.424  winaaRmdeg SemTxvevaSi, vinai
dan kavSiris wevr saxelmwifoTa sisxlissamarTlebrivi 
kanonmdebloba ar aris harmonizebuli, Sefasebis kri
teriumad daculi samarTlebrivi interesis an qmedebis 
samarTlebrivi kvalifikaciis gamoyenebiT Tavisufali 
gadaadgilebis uflebisTvis SeiZleba Seiqmnas imdeni 
dabrkoleba, ramdeni erovnuli sisxlissamarTlebrivi 
sistemacaa.425

eqstradiciis qvazievropuli sistemis miznebisTvis 
saboloo gadawyvetilebaSi, romliTac ganxorcielda 
erTi da imave qmedebisTvis piris gasamarTleba, igu
lisxmeba sasamarTlos miRma miRebuli gadawyvetile
bac, romlis Semdeg piris sisxlissamarTlebrivi devna 

422 iqve, 38e paragrafi,
423 marTlmsajulebis evropuli sasamarTlos 2006 wlis 09 mar

tis gadawyvetileba saqmeze: Leopold Henri Van Esbroeck [C-436/04], 
35e paragrafi.

424 iqve, 36e paragrafi.
425 iqve, 35e paragrafi.
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akrZalulia,426 an wevri saxelmwifos sasamarTlos mier 
piri sabolood iqna gamarTlebuli an damnaSaved cno
bili.427 sisxlissamarTlebrivi devnis akrZalvaSi maga
liTad moazrebulia iseTi SemTxveva, rodesac ufle
bamosili erovnuli organo (mag.: prokuratura) pirs 
akisrebs sasjelis msgavs valdebulebas.428 erTi da imave 
qmedebisgan gansxvavebiT, saboloo gadawyvetilebis 
cnebis gansazRvris kompetencia kavSiris im wevri saxel
mwifos kanonmdeblobazea damokidebuli, romlis far
glebSic miRebul iqna es gadawyvetileba.429

CarCogadawyvetilebis me3 muxlis me2 paragrafiT 
dadgenili sasjelis aRsrulebis elementebi ZiriTad 
uflebaTa qartiis 50e muxlSi pirdapir ar aris moce
muli, Tumca ganmartebiT baraTSi miTiTebulia, rom 
qartiis 50e muxli sakuTari daculi sferoTi Seesa
bameba Sengenis SeTanxmebis implementaciis Sesaxeb kon
venciis 54e — 58e muxlebis Sinaarss.430 marTlmsaju

426 marTlmsajulebis evropuli sasamarTlos 2010 wlis 16 no
embris gadawyvetileba saqmeze: Gaetano Mantello [C-261/09], 45e 
paragrafi.

427 iqve.
428 marTlmsajulebis evropuli sasamarTlos 2003 wlis 11 Te

bervlis gadawyvetileba gaerTianebul saqmeebze: Hüseyin 
Gözütok [C-187/01], Klaus Brügge [C-385/01], 30e paragrafi.

429 marTlmsajulebis evropuli sasamarTlos 2010 wlis 16 no
embris gadawyvetileba saqmeze: Gaetano Mantello [C-261/09], 46e 
paragrafi.

430 Explanation Relating to the Charter of Fundamental Rights, (2007/C 
303/02), p. 32, xelmisawvdomia vebgverdze: https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007X1214%2801%29 
(ukanasknelad gadamowmebulia: 30.08.2021).
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lebis evropuli sasamarTlo am pozicias iziarebs.431 
Tavis mxriv, vinaidan CarCogadawyvetilebisa da Senge
nis SeTanxmebis implementaciis Sesaxeb konvenciis stan
dartebi ne bis in idem-is principis konteqstSi eqvivalen
turia, CarCogadawyvetilebis me3 muxlis me2 
pa ragrafic Tavsebadia ZiriTad uflebaTa qartiis 50e 
muxlTan. Tumca, CarCogadawyvetilebis me3 muxlis 
me2 paragrafiT dadgenili sasjelis aRsrulebis el
ementebi, iseve rogorc Sengenis SeTanxmebis imple
mentaciis Sesaxeb konvenciis 54e muxlis SemTxvevaSi,432 
qartiis 52e muxlis pirveli paragrafidan gamomdinare 
aris ZiriTad uflebaTa qartiis 50e muxliT daculi 
sferos SezRudvis safuZveli.

marTlmsajulebis evropul sasamarTlos jerjerobiT 
CarCogadawyvetilebis me3 muxlis me2 paragrafis sas
jelis aRsrulebis elementebze ar umsjelia, Tumca, ne 
bis in idem-is principze  misi zogadi midgomiT savarudoa, 
rom am mimarTulebiTac Sengenis SeTanxmebis imple
mentaciis Sesaxeb konvenciis 54e muxlTan mimarTebaSi 
ganviTarebul precedentul samarTals daeyrdnoba.

431 marTlmsajulebis evropuli sasamarTlos 2014 wlis 27 mai
sis gadawyvetileba saqmeze: Zoran Spasic [C 129/14], 54e paragra
fi.

432 iqve, 55e paragrafi.
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4.1.3.  gadacemas daqvemdebarebuli piris braluunaro
ba asakis gamo

dakavebis evropuli orderis Sesrulebaze uaris Tqmis 
savaldebulo mesame safuZvelia asakis gamo piris 
braluunaroba dakavebis evropuli orderis adresat 
saxelmwifoSi. igi gulisxmobs dakavebis evropuli 
orderis Seusruleblobas, rodesac is gamocemulia 
braluunaro arasrulwlovanTan an iseT pirTan 
mimarTebaSi, romelic asakidan gamodminare moxuce
bulia gasamarTlebisTvis.433

zogadad, evropaSi, maT Soris evrokavSiris saxelmwi
foebSi ar arsebobs saerTo konsensusi, erTiani stan
darti asakidan gamomdinare marTlsawinaaRmdego 
qmedebis pirisTvis SeracxavsTan mimarTebaSi.434 asako
brivi bralunarianobis zRvari da misi aTvlis wesi 
saxelmwifoebis Sexedulebazea damokidebuli. Tu bel
giaSi arasrulwlovans sisxlissamarTlebrivi pasux
ismgebloba 18 wlidan ekisreba, bralis Seracxva Sot
landiaSi 8 wlidan, inglissa da uelsSi 10 wlidan, 
CrdiloeT irlandiaSi 12 wlidan, maltaSi 9 wlidan, 
poloneTSi 15 wlidan, estoneTSi 14 wlidan xdeba.435 

433 Herlin-Karnell, E.: From Mutual Trust to the Full Effectiveness of EU Law: 
10 years of the European Arrest Warrant, ECL, 2013, p. 375.

434 Klimek, L.: Implementation of the Grounds for Non-execution the European 
Arrest Warrant: Lex Ferenda towards the Act No. 154/2010 Coll. on the 
European Arrest Warrant, LQ, vol. 6, 2016, p. 5.

435 vrclad ix.: Panzavolta, M.: Humanitarian Concerns within the EAW 
System, naSromSi: Keijzer, N., Sliedregt, V.E.: (eds.) The European Arrest 
Warrant in Practice, Hague, 2009, pp. 184-190.
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dakavebis evropuli orderis adresat saxelmwifos 
arasrulwlovanis gadacemaze uaris Tqmis SesaZleblo
ba maSin aqvs, Tu is misi asakidan gamomdinare sisxlis 
samarTlis erovnuli kanonmdeblobiT iTvleba bralu
unarod.436 dakavebis evropuli orderis Seusruleblo
ba mxolod im safuZvliT, rom piri arasrulwlovania, 
dauSvebelia.437 garda amisa, marTlmsajulebis evropu
li sasamarTlos TqmiT, dakavebis evropuli orderis 
adresat saxelmwifos ekrZaleba bralunariani aras
rulwlovanis mimarT gamocemuli dakavebis evropu li 
orderis aRsrulebis sakiTxis ganxilvisas mxedve
lobaSi miiRos arasrulwlovanis individualuri, oja
xuri maxasiaTeblebi, simwifis xarisxi da sxva, man is 
upirobod unda Seasrulos.438 amgvari midgoma SeuTavse
belia bavSvis saukeTeso interesebis dacvis princip
Tan. eqstradiciis qvazievropul sistemaSi bavSvis 
gadacemis kidev ufro dabali standarti arsebobs, 
vidre eqstradiciis evropul sistemaSi, sadac evropis 
sabWos ministrTa komiteti saxelmwifoebs mouwodebs 
eqstradiciis Taobaze gadawyvetilebis miRebis pro
cesSi bavSvis socialuri reabilitaciis interesis uz
runvelyofis gaTvaliswinebasa da am mimarTulebiT 
yvelaze optimaluri RonisZiebis ganxorcielebas.439

436 marTlmsajulebis evropuli sasamarTlos 2018 wlis 23 ian
vris gadawyvetileba saqmeze: Dawid Piotrowski [C 367/16], 38e 
paragrafi.

437 iqve, 29e paragrafi.
438 iqve, 51e da 52e paragrafebi.
439 eqstradiciis evropul sistemaSi bavSvis gadacemasTan daka

vSirebiT ix.: Tavi II, §3.11.
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dakavebis evropuli orderis safuZvelze bralunariani 
arasrulwlovanis upirobo gadacema ewinaaRmdegeba 
bavSvis uflebebis Sesaxeb konvenciiis me3 muxliT aR
iarebul bavSvis saukeTeso interesebis dacvis prin
cips. igi aris ara mxolod bavSvis ufleba, bavSvis 
uflebaTa saerTaSoriso samarTlis fundamenturi 
principi, aseve proceduruli wesi, romelic gad
awyvetilebis miRebisas saxelmwifos akisrebs bavSvze 
aseTi gadawyvetilebis dadebiTad Tu uaryofiTad Ses
aZlo zemoqmedebis Sefasebis valdebulebas.440 Sesabam
isad, es principi bavSvTan mimarTebiT yvela samarTle
brivi urTierTobebisTvis, maT Soris eqstradiciisTvis 
warmoSobs rogorc erovnuli kanonmdeblobis, aseve 
evropuli da saerTaSoriso samarTlebrivi normebis 
Seqmnis, interpretaciisa da Sesrulebis mimarTule
bebs. bavSvTan mimarTebaSi saxelmwifos qmedeba an umo
qmedeba erovnul, evropul Tu saerTaSoriso doneze 
mxolod misi saukeTeso interesebis dacviT unda iyos 
ganpirobebuli.441 aqedan gamomdinare, bralunariani 
arasrulwlovnis mimarT gamocemuli dakavebis evro
puli orderis ganxilvis procesSi sasamarTlo bavSvis 
saukeTeso interesebis dacvis principiT SezRudulia 
da man is unda gamoiyenos rogorc gadawyvetilebis 
miRebis proceduruli instrumenti.

440 CRC, General comment No. 14 (2013) on the right of the child to have 
his or her best interests taken as a primary consideration (art. 3, para. 1), 
p. 2, xelmisawvdomia vebgverdze: https://tbinternet.ohchr.org/_
layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fG-
C%2f14&Lang=en (ukanasknelad gadamowmebulia: 30.08.2021).

441 iqve, p. 4
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4.1.4.  dakavebis evropuli orderis Seusrulebloba 
ZiriTadi uflebebisa da Tavisuflebebis mud
mivad da seriozulad darRvevis gamo

dakavebis evropuli orderis Seusruleblobis da ma
tebiT safuZvlad unda iqnes miCneuli CarCogada wy
vetilebis preambulis me10 abzaci, romlis mizani ada
mianis ZiriTadi uflebebisa da Tavisuflebebis dacvis 
uzrunvelyofaa. magram, igi ar warmoadgens iseT safuZ
vels, romelic dakavebis evropuli orderis individ
ualuri Sefasebis SesaZleblobas iZleva. am safuZvlis 
arsebobisas saerTod aRar unda moxdes dakavebis ev
ropuli orderis aRsrulebis sakiTxis in concreto ganx
ilva da sasamarTlom igi formalurad, abstraqtulad 
unda Seafasos.442 preambulis me10 abzacis mixedviT:

`dakavebis evropuli orderis meqanizmi efuZneba wevr 
saxelmwifoebs Soris ndobis maRal xarisxs. misi imple
mentacia SesaZlebelia SeCerdes mxolod im SemTxvevaSi 
Tu romelime wevri saxelmwifo mudmivad da seriozu
lad arRvevs evrokavSiris Sesaxeb xelSekrulebis me6 
muxlis pirvel paragrafSi gadmocemul principebs da 
aseTi darRveva dadgenilia kavSiris sabWos mier xsen
ebuli xelSekrulebis me7 muxlis pirveli paragraf
is Sesabamisad da damdgaria imave xelSekrulebis me7 
muxlis me2 paragrafis Sedegi.~

evrokavSiris Sesaxeb xelSekrulebis me6 muxlis pir

442 marTlmsajulebis evropuli sasamarTlos 2018 wlis 25 ivli
sis gadawyvetileba saqmeze: LM [C-216/18], 72e paragrafi.
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veli paragrafi ZiriTad uflebaTa qartias acxadebs 
evrokavSiris pirveladi samarTlis nawilad. Sesabami
sad, kavSiris wevri saxelmwifos mimarT mxolod maSin 
SeiZleba SeCerdes dakavebis evropuli orderis meqa
nizmi, rodesac igi mudmivad da seriozulad daarRvevs 
ZiriTad uflebaTa qartiiT gaTvaliswinebul princi
pebs, uflebebsa da Tavisuflebebs. aseTi darRveva aris 
Tu ara mudmivi da seriozuli xasiaTis ganisazRvreba 
evrokavSiris Sesaxeb xelSekrulebis me7 muxlis pir
veli da meore paragrafebis safuZvelze evrokavSiris 
organoebis gadawyvetilebebiT. es procesi sami eta
pisgan Sedgeba.

pirveli etapi (e.w. ̀ winaswari gafrTxilebis meqanizmi~) 
_ kavSiris wevri saxelmwifoebis erTi mesamedis, evro
puli parlamentis an evropuli komisiis dasabuTebuli 
winadadebis safuZvelze, sabWo uflebamosilia evro
puli parlamentisgan Tanxmobis mopovebis Semdeg sru
li Semadgenlobis oTxi mexuTediT gansazRvros, rom 
kavSiris wevr saxelmwifoSi arsebobs ZiriTad ufleba
Ta qartiis darRvevis seriozuli riski, romlebsac 
efuZneba evropis kavSiri. amgvari gadawyvetilebis 
miRebamde sabWo valdebulia moisminos am saxelmwifos 
pozicia. sabWos aseTi saxelmwifosTvis rekomendaciiT 
mimarTvis uflebac gaaCnia. amasTanave, igi regularu
lad axorcielebs saxelmwifoSi im garemoebebis Semow
mebas kvlav arsebobs Tu ara ZiriTad uflebaTa qarti
is xelyofis safrTxe.

meore etapze xdeba kavSiris Rirebulebebis seriozu-
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li da mudmivi darRvevis dadgena. kavSiris wevr sa
xelmwifoTa erTi mesamedis an evropuli komisiis wi
nadadebis safuZvelze da evropuli parlamentisgan 
Ta nxmobis miRebis Semdeg evropuli sabWo erTxmad 
iRebs wevr saxelmwifoSi kavSiris Rirebulebebis seri
ozuli da mudmivi darRvevis dadgenis Sesaxeb gad
awyvetilebas. amgvari gadawyvetilebis miRebamde igi 
valdebulia moisminos am saxelmwifos pozicia.

mesame etapi sanqciis gansazRvris safexuria. evro
puli sabWos mier miRebuli gadawyvetilebis safuZ
velze, kavSiris sabWo xmaTa kvalificiuri umravle
sobiT iRebs gadawyvetilebas wevri saxelmwifosTvis 
kavSiris ZiriTadi xelSekrulebebiT gaTvaliswinebu
li zogierTi uflebis (maT Soris, sabWoSi xmis mice
mis uflebis) SeCerebis an ar SeCerebis Sesaxeb. sabWom 
gadawyvetilebis miRebamde mxedvelobaSi unda miiRos 
uflebis SeCerebis savaraudo Sedegebi fizikuri da 
iuridiuli pirebisTvis. uflebis SeCereba wevr saxel
mwifos ar aTavisuflebs kavSiris ZiriTadi xel Sek
rulebebiT gaTvaliswinebuli valdebulebebis Ses
rulebisgan. im SemTxvevaSi Tu sanqciis dakisrebis 
ganmapirobebeli garemoebebi Seicvleba, kavSiris 
sabWos ufleba aqvs xmaTa kvalificiuri umravleso
biT miiRos sanqciis Secvlis an gauqmebis Sesaxeb gada
wyvetileba.

CarCogadawyvetilebis preambulis me10 abzaciT gaT
valiswinebuli dakavebis evropuli orderis Seus
ruleblobis safuZveli imdenad rTuli da kompleq
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suria, rom araefeqtian meqanizmad unda iqnes miCneuli. 
mas samarTlebrivze metad, politikuri xasiaTi aqvs. 
misi amoqmedeba kavSiris wevr saxelmwifoebs Soris 
mniSvnelovan politikur konsensuszea damokidebuli.443 
Tu aseTi SeTanxmeba iqneba miRweuli, erovnuli sa
samarTlo SeboWili iqneba kavSiris sabWos gadawy
vetilebiT da dakavebis evropuli orderis aRsruleba 
mis gauqmebamde, gamoiwvevs ZiriTad uflebaTa qartii
sa da evrokavSiris Sesaxeb xelSekrulebis darRvevas.

4.2. arasavaldebulo safuZvlebi

CarCogadawyvetilebaSi ufro meti SemTxvevaa mocemu
li, rodesac dakavebis evropuli orderis Sesruleba 
ar aris savaldebulo Tu gadacemis moTxovna ar akmayo
filebs Sesabamis kriteriumebs. kavSiris wevrma saxel
mwifoebma CaTvales, rom maT CarCogadawyvetilebis 

443 swored am instrumentis politikuri xasiaTi uSlis xels 
poloneTis mimarT mis amoqmedebas, miuxedavad imisa, rom 
evropulma komisiam dasabuTebuli winadadeba poloneTSi 
samarTlis uzenaesobis principis mudmivad da seriozulad 
darRvevasTan dakavSirebiT  dasabuTebuli winadadeba kav
Siris sabWos warudgina. ix.: Proposal for a Council Decision on the 
determination of a clear risk of a serious breach by the Republic of Poland 
of the rule of law COM/2017/0835 final — 2017/0360 (NLE) xelmis
awvdomia vebgverdze: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52017PC0835 (ukanasknelad gadamowmebulia: 
30.08.2021).
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erovnul doneze gadatanisas hqondaT farTo diskrecia 
da implementaciis procesi ̀ TviTneburad~ ganaxorcie
les. saxelmwifoebis umravlesobis mxridan dakavebis 
evropuli orderis Seusruleblobis arasavaldebulo 
safuZvlebis transpoziciis ori ZiriTadi problema
turi mimarTuleba gamoikveTa. pirveli, saxelmwifoTa 
nawilma arasavaldebulo safuZvlebi erovnul sakanon
mdeblo sivrceSi gardaqmes savaldebulo SemTxveve
bad.444 meore, saxelmwifoTa garkveulma raodenobam 
erovnuli kanonmdeblobiT gaafarToves dakavebis ev
ropuli orderis Seusruleblobis arasavaldebulo 
sa fuZvlebisTvis CarCogadawyvetilebiT dadgenili 
farglebi.445 evropuli komisiis mier orive midgoma se
riozuli kritikis obieqti gaxda. komisiis rekomenda
ciis safuZvelze saxelmwifoTa mniSvnelovanma nawilma 
es xarvezi gamoaswora da Sida sakanonmdeblo CarCo 
eqs tradiciis qvazievropul sistemas Seusabama.446  mar

444 ix.: Report From the Commission based on Article 34 of the Council Frame-
work Decision of 13 June 2002 on the European arrest warrant and the 
surrender procedures between Member States, Brussels, (2005) 63 final, 
p. 4, xelmisawvdomia vebgverdze: https://www.ejn-crimjust.europa.
eu/ejn/libdocumentproperties.aspx?Id=86 (ukanasknelad gadamowme
bulia: 30.08.2021).

445 iqve.
446 ix.: Report From the Commission to the European Parliament and the 

Council On the implementation since 2007 of the Council Framework De-
cision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States, Brussels, (2011) 175 final, p. 5, xe
lmisawvdomia vebgverdze: https://www.ejn-crimjust.europa.eu/ejn/
libdocumentproperties.aspx?Id=140 (ukanasknelad gadamowmebulia: 
30.08.2021).
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Tl msajulebis evropuli sasamarTlos poziciaa, rom 
nebismieri erovnuli norma, romelic CarCogadawy
vetilebaze metad SezRudavs dakavebis evropuli or
deris Seusruleblobis arasavaldebulo safuZvlebs, 
mxolod gaaZlierebs eqstradiciis qvazievropul 
sistemaSi piris gadacemis procedurebs da dadebiTad 
aisaxeba Tavisuflebis, usafrTxoebisa da marTlmsaju
lebis sferoSi TanamSromlobaze.447

4.2.1. 32 kategoriis miRma arsebuli danaSaulebis 
ormxrivi dasjis moTxovna

eqstradiciis qvazievropul sistemaSi gadacemas daqve
mdebarebuli 32 kategoriis miRma darCenili yvela sx
va danaSaulis mimarT moqmedebs ormxrivi dasjis mo
Tovna. aqedan gamomdinare, aucilebelia, rom qmedeba 
Cadenis procesSi unda warmoadgendes danaSauls daka
vebis evropuli orderis gamgzavn saxelmwifoSi, xolo 
adresat saxelmwifoSi qmedeba danaSaulis formiT un
da arsebobdes piris gadacemaze gadawyvetilebis miRe
bisas.448 erovnuli sasamarTlo aseT danaSaulebze ga

447 marTlmsajulebis evropuli sasamarTlos 2009 wlis 06 
oqtombris gadawyvetileba saqmeze: Dominic Wolzenburg, [C-
123/08], 58e paragrafi.

448 Sliedregt, V.E.: The Dual Criminality Requirement, naSromi: Keijzer, N., 
Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 
2009, pp. 52-53.
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mocemul dakavebis evropul orders Seasrulebs im 
SemTxvevaSi, Tu Cadenili qmedebisTvis dakavebis evro
puli orderis gamgzavni saxelmwifos kanonmdebloba 
sasjelis saxiT iTvaliswinebs Tavisuflebis SezRudvas 
an aRkveTas sul mcire 12 Tvis vadiT an Tuki am piris 
mimarT ganaCeni ukve gamotanilia da mas sasjelis saxiT 
Seefarda Tavisuflebis aRkveTa an SezRudva sul mcire 
4 Tvis vadiT.449

erovnuli sasamarTlo uflebamosilia uari ganacxa
dos dakavebis evropuli orderis aRsrulebaze Tu 
piris gadacema moTxovnilia CarCogadawyvetilebaSi 
xsenebuli 32 kategoriis romelime danaSaulisTvis da 
masTan mimarTebaSi dakavebis evropuli orderis gamg
zavni saxelmwifos kanonmdebloba sasjelis saxiT ar 
iTvaliswinebs Tavisuflebis SezRudvas an aRkveTas 
sul mcire 3 wlis vadiT.450

4.2.2.  erTi da imave danaSaulTan dakavSirebuli 
samarTalwarmoebani

erovnuli sasamarTlo uflebamosilia ar Seasrulos 
dakavebis evropuli orderi, rodesac gadacemas daqvem

449 „dakavebis evropuli orderisa da wevr saxelmwifoebs Soris 
piris gadacemis procedurebis Sesaxeb“ 2002 wlis CarCoga
dawyvetilebis me2 muxlis pirveli paragrafi.

450 iqve, me2 muxlis me4 paragrafi, me4 muxlis pirveli para
grafi.
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debarebuli piris mimarT dakavebis evropuli orderis 
adresat saxelmwifoSi mimdinareobs sisxlissamarTle
brivi devna im qmedebisTvis, romelic dakavebis evro
puli orderis gamocemas daedo safuZvlad.451

4.2.3.  Ne bis in idem-is principi rogorc dakavebis evro
puli orderis Seusruleblobis arasavaldebu
lo safuZveli

eqstradiciis qvazievropul sistemaSi ne bis in idem-is 
princips rogorc dakavebis evropuli orderis Seus
ruleblobis erTerT arasavaldebulo safuZvels ori 
mimarTuleba aqvs.

pirveli mimarTuleba gamomdinareobs ne bis in idem-is 
principis kavSiris sivrceSi moqmedebis wesidan. erov
nul sasamarTlos ufleba aqvs piris gadacemaze ga
nacxados uari, rodesac dakavebis evropuli orderis 
adresati saxelmwifos iusticiuri organos mier miRe
bul iqna gadawyvetileba im qmedebaze sisxlissamarT
lebrivi devnis ar ganxorcielebis Sesaxeb, romelic 
dakavebis evropul orderis gamocemas efuZneba, an ase
Ti gadawyvetilebiT samarTalwarmoeba Sewyda, an kav
Siris romelime wevrma saxelmwifom miiRo imgvari sab
oloo gadawyvetileba gadacemas daqvemdebarebuli 
piris mimarT igive qmedebasTan dakavSirebiT, romli

451 iqve, me4 muxlis meore paragrafi.
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Tac igi krZalavs samarTalwarmoebis procesis gagr
Zelebas.452

meore mimarTulebaSi ne bis in idem-is princips ara ev
ropuli, aramed saerTaSoriso xasiaTi aqvs. erovnuli 
sasamarTlo maSinac aris uflebamosili ar Seasrulos 
dakavebis evropuli orderi, Tu mas Seatyobines, rom 
gadacemas daqvemdebarebuli piris mimarT mesame (ka
vSiris ara wevr) saxelmwifoSi gamotanilia saboloo 
sasamarTlo gadawyvetileba im qmedebisTvis, rom
lis gamoc moTxovnilia misi eqstradicia. Tu amgvar 
SemTxvevaSi pirs sasjeli daekisra, aucilebelia, rom 
mimdinareobdes sasjelis aRsrulebis procesi an misi 
aRsruleba dasrulebuli iyos an mesame saxelmwifos 
kanonmdeblobiT am sasjelis aRsruleba aRar iyos Ses
aZlebeli.453

4.2.4.  xandazmulobis vadis gasvlis gamo eqstradici
is SezRudva

erovnul sasamarTlos SesaZlebloba aqvs ar Seasru
los dakavebis evropuli orderi, roca gadacemas 
daqvemdebarebuli piris sisxlissamarTlebrivi devna 
an gasamarTleba dakavebis evropuli orderis adresat 
saxelmwifoSi kanoniT aris akrZaluli da dakavebis ev

452 iqve, me4 muxlis me3 paragrafi.
453 iqve, me4 muxlis me5 paragrafi.
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ropuli orderiT gaTvaliswinebuli danaSauli aris 
adresati saxelmwifos sisxlis samarTlis iurisdiqciis 
nawili. dakavebis evropuli orderis aRusruleblobis 
am safuZvelSi moiazreba sisxlissamarTlebrivi pasux
ismgeblobis dakisrebisTvis dadgenili vadis gasvla 
anu damnaSavis dasjis xandazmuloba.

eqstradiciis qvazievropul sistemaSi am principis 
Sinaarsi mkveTrad gansxvavdeba eqstradiciis evro
puli modelis orive midgomisgan. eqstradiciis Ses
axeb evropuli konvenciis me10 muxlis sawyisi redaq
cia yovelgvari gamonaklisis gareSe krZalavs piris 
gadacemas Tu eqstradiciis Txovnis gamgzavn an mimReb 
saxelmwifoSi gasulia eqstradiciis TxovniT gaT
valiswinebuli danaSaulisTvis sisxlissamarTlebrivi 
pasuxismgeblobis dakisrebisTvis dadgenili vada. igi 
aseve gansxvavdeba eqstradiciis Sesaxeb evropuli 
konvenciis me4 damatebiTi oqmiT Setanili cvlile
bebis Sedegad Camoyalibebuli me10 muxlisganac, ro
melic erTi mxriv, moqmedebaSi tovebs danaSaulze 
sisxlissamarTlebrivi pasuxismgeblobis dakisrebi
sTvis xandazmulobis vadis arsebobis pirobas mxolod 
eqstradiciis Txovnis gamgzavn saxelmwifosTan mim
arTebaSi, meore mxriv, eqstradiciis Txovnis mimReb 
saxelmwifos uflebas aRar aZlevs uari ganacxados 
piris gadacemaze im safuZvliT, rom misi kanonmde
blobiT danaSaulze sisxlissamarTlebrivi pasuxismge
blobis dakisrebisTvis gaTvaliswinebuli xandazmu
lobis vada gasulia. 
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4.2.5.  moqalaqis gadacema

eqstradiciis evropuli sistemisgan gansxvavebiT, qva
zievropul modelSi moqalaqis gadacemasTan mimarTe
baSi samarTlebrivi TvalsazrisiT SedarebiT ufro 
rbili, eqstradiciis sferoSi TanamSromloba ze ori
entirebuli midgomaa.454 moqalaqis gadacemaze uaris 
Tqma ar aris saxelmwifos ufleba.455 mas ar aqvs Sesa
Zlebloba dakavebis evropuli orderis Seusruleb
lobis Sesaxeb gadawyvetileba daafuZnos piris moqa
la qeobidan momdinare privilegiebze, moqalaqis sxva 
saxelmwifosTvis gadacemis konstituciuri akrZalvis 
standartze Tu moqalaqisa da saxelmwifos Soris ar
sebul gansakuTrebul politikursamarTlebriv kav
Sirze.456

eqstradiciis qvazievropul sistemaSi moqalaqis ga
dacemasTan dakavSirebiT misi sisxlissamarTlebrivi 
procesualuri statusidan gamomdinare ori midgo
ma arsebobs. pirveli exeba braldebuli moqalaqis 
eqstradicias, meore — msjavrdebuli moqalaqis gad
acemas.

454 Deen-Racsmany, Z., Blekxtoon, R.: Decline of the Nationality Exception in 
European Extradition — The Impact of the Regulation of (Non-)Surrender 
of Nationals and Dual Criminality under the European Arrest Warrant, Eur. 
J. Crime Crim. L. & Crim. Just., 2005, p. 321.

455 Deen-Racsmany, Z.: The European Arrest Warrant and the Surrender of 
Nationals Revisited: The Lessons of Constitutional Challenges, Eur. J. Crime 
Crim. L. & Crim. Just., 2006, p. 272.

456 Pieter, A.: The European Arrest Warrant system: Recent developments in 
the case law of the Court of Justice, MJECL, vol. 24(6), 2017, p. 885.
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4.2.5.1.  braldebuli moqalaqis gadacema

kavSiris wevri saxelmwifo valdebulia sakuTari moqa
laqe, romelic braldebulia kavSiris sxva wevr qveya
naSi, sisxlissamarTlebrivi devnis ganxorcielebis 
mizniT dakavebis evropuli orderis safuZvelze ga
dasces am saxelmwifos.457 Tumca, CarCogadawyvetilebiT 
dadgenilia ori normatiuli safuZveli, romlebic 
saxelmwifos saSualebas aZleven ar aRasrulos kav
Siris sxva wevr saxelmwifoSi braldebuli misi moqa
laqis mimarT gamocemuli dakavebis evropuli orderi. 
pirveli, rodesac saxelmwifos TviTonve aqvs dakavebis 
evropuli orderiT gaTvaliswinebuli danaSaulis ga
moZiebisa da moqalaqis mimarT sisxlissamarTlebrivi 
devnis ganxorcielebis iurisdiqcia, igi uflebamosil
ia CarCogadawyvetilebis me4 muxlis me2 paragrafis 
(erTi da imave danaSaulTan dakavSirebuli samarTal-
warmoebani) Sesabamisad uari ganacxados moqalaqis ga
dacemaze. meore, CarCogadawyvetilebis me5 muxlis 
me3 paragrafis safuZvelze saxelmwifos SeuZlia ar 
gadasces sakuTari moqalaqe, Tu igi moiTxovs garan
tias, rom gasamarTlebis Semdeg dakavebis evropuli 
orderis gamomcemi saxelmwifo uzrunvelyofs sasje
lis moxdis mizniT moqalaqis mis teritoriaze dab
runebas da es saxelmwifo mas aseT dapirebas ar miscems.

457 iqve, me4 muxlis me6 paragrafi.

279



226

giorgi mirianaSvili

4.2.5.2.  msjavrdebuli moqalaqis gadacema

msjavrdebuli moqalaqis, rezidentis, mudmivad mcx
ovrebi piris kavSiris sxva wevri saxelmwifosTvis ga
dacema sasjelis saxiT dakisrebuli Tavisuflebis 
aRkveTis aRsrulebis mizniT savaldebuloa. gamonak
lisia SemTxveva, rodesac dakavebis evropuli orderis 
adresati saxelmwifo gadawyvets, rom am pirebis mimarT 
erovnuli samarTlis Sesabamisad TviTon aRasrulos 
sasjeli.458 Tu misi kanonmdeblobiT sasjelis aRsrule
ba SeuZlebeli iqneba raime mizezis gamo, maSin es saga
monakliso wesi ar moqmedebs da moqalaqe kavSiris sxva 
wevr qveyanas unda gadaeces.459

marTlmsajulebis evropulma sasamarTlom msjavr
debuli moqalaqis, rezidentisa da mudmivad myofi 
piris kavSiris sxva wevri saxelmwifosTvis gadacemaze 
uaris Tqmis standarti daadgina. misi TqmiT, dakavebis 
evropuli orderis adresati saxelmwifos mier sasje
lis sakuTari iurisdiqciis sivrceSi aRsrulebis Ses
axeb gadawyvetilebis miRebamde, igi valdebulia Sea
fasos arsebobs Tu ara legitimuri interesi, romelic 
gaamarTlebs sasjelis mis teritoriaze aRsrulebas.460 
garda amisa, mxedvelobaSi SesaZlebelia miRebul iqnes 

458 iqve.
459 Glerum, V., Rozemond, K.: Surrender of Nationals naSromi: Keijzer, N., 

Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 
2009, p. 77.

460 marTlmsajulebis evropuli sasamarTlos gadawyvetileba 
saqmeze: Szymon Kozłowski [Case 66/08], 44e paragrafi.
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sasjelis aRsrulebis procesSi sazogadoebaSi piris 
ukeTesad reintegraciis perspeqtivac.461 SeiZleba 
iTqvas, rom saxelmwifo absoluturad Tavisufali ar 
aris msjavrdebuli moqalaqis, rezidentisa Tu mud
mivad myofi piris gadacemis sakiTxis ganxilvisas da 
misi gadawyvetileba unda iyos dasabuTebuli.

eqstradiciis miznebisTvis sityvebs `rezidenti~ da 
`mudmivad myofi piri~ evrokavSiris samarTalSi avtono
miuri, unificirebuli mniSvneloba aqvT da isini ar 
unda iqnes gagebuli erovnuli samarTliT gansazRvru
li SinaarsiT. marTlmsajulebis evropulma sasamarT
lom es cnebebi kozlovskis saqmeSi ganmarta. dakavebis 
evropuli orderis adresat saxelmwifoSi `reziden
tad~ unda CaiTvalos piri, rodesac mas am qveyanaSi aqvs 
faqtobrivi sacxovrebeli adgili, sadac igi imyofeba 
stabilurad da masTan aqvs iseTi kavSirebi, romelic 
binadrobis msgavsia.462 eqstradiciis qvazievropuli 
sistemis miznebisTvis, rodesac ganixileba piris ̀ mud
mivad myof pirad~ miCnevis sakiTxi, erovnulma sa
samarTlom yuradReba unda gaamaxvilos saqmis sxva
dasxva obieqtur faqtorebze, maT Soris dakavebis 
evropuli orderis adresat saxelmwifoSi am piris yof
nis xangrZlivobaze, mizanze, ojaxur mdgomareobaze da 
ekonomikur kavSirebze da mxolod am garemoebebis er
Toblivad Sefasebis safuZvelze miiRos gadawyvetile
ba.463

461 iqve, 45e paragrafi.
462 iqve, 54e paragrafi.
463 iqve.
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4.2.5.3.  moqalaqis gadacemis valdebulebis Sesabamisoba 
kavSiris zogierTi wevri saxelmwifos konsti
tuciebTan — sakonstitucio sasamarTloebis 
araerTgvarovani midgomebi

eqstradiciis qvazievropul sistemaSi moqalaqis gad
acemis akrZalvis tradiciuli konstituciuri prin
cipisgan gansxvavebuli wesis SemoRebam kavSiris zogi
erT saxelmwifoSi konstituciuri marTlmsajulebis 
provocireba gamoiwvia.464 germaniis, poloneTis, Cexe
Tis sakonstitucio sasamarTloebma da kviprosis uze
naesma sasamarTlom imsjeles Seesabameba Tu ara kav
Siris sxva wevr saxelmwifoSi moqalaqis eqstradiciis 
valdebuleba am mimarTulebiT konstituciiT dadge
nil farglebs.465 sasamarTloebma moqalaqis gadacemis 
konstituciur wesebze msjelobisas kontrapunqtual
uri midgomebi ar ganaviTares.466  maT gamoamJRavnes jer 
kidev araerTgvarovani damokidebuleba evrokavSiris 
samarTalsa da konstitucias Soris Tanafardobis 
mimarT, romelsac maduro `paTologiur SemTxvevebs~ 
uwodebs.467

464  Sliedregt, V.: The European Arrest Warrant: between Trust, Democracy 
and the Rule of Law, EUCONST, 2007, p. 244.

465 Deen-Racsmány, Z.: Lessons of the European Arrest Warrant for Domestic 
Implementation of the Obligation to Surrender Nationals to the Interna-
tional Criminal Court, LJIL, 2007, p. 170.

466 vrclad ix.: Komarek, J.: European Constitutionalism and the European 
Arrest Warrant: In Search of the Limits of Contrapunctual Principles, CML 
Rev., 2007, pp. 9-40. Sliedregt, V.: The European Arrest Warrant: between 
Trust, Democracy and the Rule of Law, EUCONST, 2007, pp. 245-247.

467 Maduro, M.P.: Contrapunctual Law: Europe’s Constitutional Pluralism in 
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4.2.5.3.1. germaniis ZiriTadi kanonis supraevropuli 
interpretacia

germaniis federaciul respublikaSi CarCogadawy ve
tilebis transpoziciis mizniT axali normatiuli aqti 
ar iqna miRebuli. is erovnul sivrceSi implementirda 
sisxlis samarTlis saqmeebze saerTaSoriso TanamSrom
lobis Sesaxeb aqtiT, vinaidan germanuli midgoma erT
maneTisgan ar ganasxvavebs eqstradiciasa da gadace
mas.468 Tumca, igi icnobs saerTaSoriso eqstradiciisa 
da evropuli eqstradiciis meqanizmebs.469 erovnulma 
aqtma gaiTvaliswina germaniis moqalaqis kavSiris sxva 
wevri saxelmwifosTvis gadacemis SemTxvevac.

germaniis ZiriTad kanonTan mimarTebaSi CarCogad
awyvetilebis maimplementirebeli aqtis arakonsti
tuciurad cnoba moiTxova germaniisa da siriis moqa
laqem, romlis gadacemasac iTxovda espaneTi, sadac mas 
bralad edeboda teroristuli organizaciis _ alqa
idas wevroba da misi aqtiuri mxardaWera.470 mosarCele 

Action, naSromSi: Walker, N.: (ed.) Sovereneigty in Transition, Oxford, 
2003, p. 503.

468 Klimek, L.: European Arrest Warrant, London, 2015, p. 290.
469 Sinn, A., Wörner, L.: The European Arrest Warrant and Its Implementation 

In Germany – Its Constitutionality, Laws and Current Developments, ZIS, 
2007, pp, 206-207.

470 germaniis federaluri sakonstitucio sasamarTlos 2005 
wlis 18 ivlisis gadawyvetileba saqmeze: 2 BvR 2236/04, A, pir
veli paragrafi, inglisur enaze xelmisawvdomia vebgverdze: 
https://www.ejn-crimjust.europa.eu/ejn/libdocumentproperties.aspx-
?Id=891 (ukanasknelad gadamowmebulia: 30.08.2021).
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Tvlida, rom sisxlis samarTlis saqmeebze saerTaSor
iso TanamSromlobis Sesaxeb aqti ewinaaRmdegeboda 
germaniis ZiriTadi kanonis me16 muxlis me2 paragrafs, 
romelic germaniis moqalaqis kavSiris wevr saxelmwi
foSi eqstradicias dasaSvebad acxadebs kanonis uzen
aesobis uzrunvelyofis pirobiT.471

germaniis mTavrobis argumentebi sadavo aqtis konsti
tuciurobasTan mimarTebaSi ZiriTadad gamomdinare
obda evrokavSiris samarTlis erovnul samarTalze 
uzenaesobis koncefciidan. mTavrobas miaCnda, rom ev
rokavSiris Sesaxeb xelSekrulebas upiratesoba gaaCnia 
erovnul kanonmdeblobaze, maT Soris ZiriTad ufle
baTa konstituciur normebzec.472

germaniis federalurma sakonstitucio sasamarTlom 
argumentacia ZiriTadad saxelmwifosa da moqalaqis 
mWidro kavSirze,473 konstituciuri normis istoriu
lad Camoyalibebul Sinaarsze daafuZna.474  misi msjelo
bis paTosi germaniis ZiriTadi kanonis identobis Sen

471 germaniis ZiriTadi kanoni inglisur enaze xelmisawvdomia 
vebgverdze: https://www.btg-bestellservice.de/pdf/80201000.pdf 
(ukanasknelad gadamowmebulia: 30.08.2021)

472 germaniis federaluri sakonstitucio sasamarTlos 2005 
wlis 18 ivlisis gadawyvetileba saqmeze: 2 BvR 2236/04, A, IV, 
pirveli paragrafi.

473 Mitsilegas, V.: The Constitutional Implications of Mutual Recognition in 
Criminal Matters in the EU, CML Rev., 2006, p. 1295.

474 Pollicino, O.: European Arrest Warrant and Constitutional Principles of the 
Member States: a Case Law-Based Outline in the Attempt to Strike the Right 
Balance between Interacting Legal Systems, German L.J., 2008, p. 1329.
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arCunebiskenaa mimarTuli, Tumca mxolod ZiriTadi 
uflebebis konstituciuri standartebis konteqstSi.475 

sasamarTlos gancxadebiT, germaniis moqalaqis eqst
radiciis akrZalva momdinareobs ara mxolod moqalaq
is mimarT saxelmwifos dacvis valdebulebidan, aramed 
Tavisuflebis uflebidanac, romelic moqalaqes icavs 
sakuTari nebis gareSe sxva, ucxo saxelmwifos terito
riaze gadayvanisgan.476  sakonstitucio sasamarTlos az
riT, ZiriTadi kanonis me16 muxlis me2 paragrafiT 
daTqmuli piroba _ kanonis uzenaesobis uzrunvelyofa 
_ moqalaqis ucxo saxelmwifoSi eqstradiciasTan 
mimarTebaSi, kanonmdebels akisrebs valdebulebas sxva 
saxelmwifosTvis moqalaqis gadacemis materialuri 
SemTxveva _ e.i. Tavisuflebis ufleba SezRudos mxo
lod kanoniT, Tanac imgvarad, rom iyos proporci
uli.477  am midgomaSi germaniis federaluri sakonsti
tucio sasamarTlo gulisxmobs, rom kanonmdebelma 
maqsimalurad unda Seamciros moqalaqis kavSiris wevri 
saxelmwifosTvis gadacemis perspeqtiva da rodesac 
SesaZlebloba arsebobs (mag.: danaSaulze germaniis te
ritoriuli iurisdiqciidan gamomdinare) igi germanul 
marTlmsajulebas dauqvemdebaros.478  saboloo jamSi, 
CarCogadawyvetilebis maimplementirebeli aqti ara

475 germaniis federaluri sakonstiucio sasamarTlos 2005 wlis 
18 ivlisis gadawyvetileba saqmeze: 2 BvR 2236/04, B, I, pirveli 
paragrafis „b“ qveparagrafi.

476 iqve, B, I, pirveli paragrafi.
477 iqve, C, I, pirveli paragrafis „c“ qveparagrafi.
478 iqve.
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konstituciurad cno Tavisuflebis uflebis ara pro
porciulad SezRudvis gamo. germaniis sasa mar Tloebs 
aekrZalaT germaniis moqalaqis mimarT ga  mo cemuli da
kavebis evropuli orderis aRsrule ba. Se    sabamisad, 
CarCogadawyvetilebis xelaxal imple men ta   ciamde kav
Siris wevr saxelmwifoebSi moqalaqis eqs tradiciis 
sakiTxi wydeboda eqstradiciis evropuli sis  temisa da 
ormxrivi saerTaSoriso xelSekrulebebis farglebSi. 
sakonstitucio sasamarTlos gadawyveti lebis gaTval
iswinebiT germaniam CarCogadawyvetilebis erovnul 
samarTalSi gadatana 2006 wels ganaxorciela.479

germaniis federaluri sakonstitucio sasamarTlos am 
gadawyvetilebam espaneTis erovnuli sasamarTlos 
mwvave reaqcia gamoiwvia, romelmac ganacxada, rom ger
maniis sasamarTloebis mier gamocemul yvela dakavebis 
evropul orders gaauqmebda,480 vinaidan maT Soris or
mxrivi ndoba aRar arsebobda.481  mas iuridiul litera
turaSic xSirad akritikeben. poliCinos TqmiT, ger
maniis federaluri sakonstitucio sasamarTlos gad

479 vrclad ix.: Sinn, A., Wörner, L.: The European Arrest Warrant and Its 
Implementation In Germany – Its Constitutionality, Laws and Current De-
velopments, ZIS, 2007, pp. 204-220.

480 Mann, G.: The European Arrest Warrant: a Short-lived Mechanism for 
Extradition? Syracuse J. Int’l L. & Com., 2007, p. 716.

481 Report From The Commission on the implementation since 2005 of the 
Council Framework Decision of 13 June 2002 on the European arrest 
warrant and the surrender procedures between Member States, Brus-
sels, (2007) 407 final, p. 5, xelmisawvdomia vebgverdze: https://
www.ejn-crimjust.europa.eu/ejn/libdocumentproperties.aspx?Id=1307 
(ukanasknelad gadamowmebulia: 30.08.2021).
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awyvetilebis wakiTxvisas, ar Cndeba gancda, rom igi 
cdilobs germaneli kanonmdeblisTvis konstituciis 
darRvevisTvis pasuxismgeblobis dakisrebas, aramed 
misi realuri mizani iyo eqstradiciis qvazievropuli 
sistemis realizaciis procesis Seferxeba.482 tomusCati 
imedgacruebulia germaneli mosamarTleebis argumen
tebiT, igi ver xedavs maT msjelobaSi dasabuTebas.483 
zacgerisa da polis SefasebiT, sakonstitucio sasa
marTlos mosamarTleebma yuradReba ar miaqcies im 
faqts, rom am gadawyvetilebiT daarRvevdnen evrokav
Siris samarTals, maT SeeZloT sxvagvarad emoqmedaT 
da sadavo aqtis Zaladakargulad gamocxadeba garkveu
li periodiT gadaedoT.484 germaniis federalurma sa
konstitucio sasamarTlom konstituciuri normis 
interpretacia proerovnuli gadmosaxedidan, ko n
stituciuri identobis SenarCunebidan gamomdinare 
ganaxorciela. sasamarTlos argumentaciasa da midgo
maSi namdvilad ikveTeba eqstradiciis qvazievropuli 
sistemis mimarT skeptikuri damokidebuleba. mas ram
denime SesaZlebloba hqonda, rom eqstradiciis 
qvazievropuli sistemis Seferxeba ar gamoewvia, Tum

482 Pollicino, O.: European Arrest Warrant and Constitutional Principles of the 
Member States: a Case Law-Based Outline in the Attempt to Strike the Right 
Balance between Interacting Legal Systems, German L.J., 2008, p. 1329.

483 Tomuschat, C.: Inconsistencies – the German Federal Constitutional Court 
on the European Arrest Warrant, EUCONST, 2006, pp. 209-214.

484 Satzger, H., Pohl, T.: The German Constitutional Court and the European 
Arrest Warrant — ‘Cryptic Signals’ from Karlsruhe, Int’l Crim. Just., 2006, 
p. 696.



234

giorgi mirianaSvili

ca, sasamarTlom yvelaze radikaluri nabiji gadadga.485 

 sakonstitucio sasamarTlos SeeZlo e.w. pupinos prin-
cipis safuZvelze konstituciuri norma ganemarta Car
CogadawyvetilebasTan harmoniulad da konstituciis 
darRveva ar daedgina. miT umetes im pirobebSi, rode
sac germaniis ZiriTadi kanonis me16 muxlis me2 para
grafi iTvaliswinebs kavSiris wevri saxelmwifosTvis 
germaniis moqalaqis gadacemis SemTxvevas. agreTve, ger
manel mosamarTleebs saSualeba hqondaT poloneli 
kolegebis msgavsad, sadavo aqtis Zaladakargulad ga
mocxadebisTvis gardamavali periodi daedginaT da 
sakanonmdeblo cvlilebebis ganxorcielebisTvis ka
nonmdeblisTvis gonivruli vada miecaT. garda amisa, 
maT sul mcire SeeZloT mTlianad sadavo aqti ar gae
uqmebinaT da germania eqstradiciis qvazievropuli 
sistemisgan absoluturad ar ̀ gaeTiSaT~,486  SesaZlebeli 
iyo sasamarTlos arakonstituciurad ecno mxolod is 
sadavo normebi, romlebic germaniis moqalaqis eqst
radicias ukavSirdeboda.

485 Nohlen, N.: Germany: The European Arrest Warrant Case, Int’l J. Const. L., 
2008, p. 160.

486 Kühn, Z.: The European Arrest Warrant, Third Pillar Law and National Con-
stitutional Resistance/Acceptance, The EAW Saga as Narrated by the Con-
stitutional Judiciary in Poland, Germany, and the Czech Republic, CYELP, 
vol. 3, 2007, p. 111. Nohlen, N.: Germany: The European Arrest Warrant 
Case, Int’l J. Const. L., 2008, p. 160.
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4.2.5.3.2.  CexeTis konstituciis evromegobruli 
interpretacia 

CexeTis respublikaSi CarCogadawyvetilebis impleme
netacia intensiuri politikuri diskusiebis fonze 
warimarTa. igi erovnul samarTalSi gadatanil iqna 
2004 wlis ivlisSi CexeTis sisxlis samarTlis sapro
ceso kodeqsSi cvlilebebis Setanis gziT, konstituci
is gadasinjvis gareSe. sisxlis samarTlis saproceso 
kodeqsiT ganisazRvra CexeTis moqalaqis kavSiris wevri 
saxelmwifosTvis gadacemis procedurebi.

CexeTis mTavrobam sisxlis samarTlis saproceso kod
eqsSi cvlilebis Setanis proeqtTan erTad parlaments 
warudgina konstituciuri rangis aqtis _ CexeTis Zir
iTadi uflebebisa da Tavisuflebebis qartiis487 me14 
muxlis (Tavisufali gadaadgilebis ufleba) gadasin
jvis proeqtic,488 Tumca parlamentis qveda palatis 
farglebSi konstituciis reviziis iniciativa ar iqna 
mxardaWerili da mxolod sisxlis samarTlis saproce

487 teqstis sruli versia inglisur enaze xelmisawvdomia veb
gverdze: https://www.usoud.cz/fileadmin/user_upload/ustavni_soud_
www/Pravni_uprava/AJ/Listina_English_version.pdf (ukanasknelad 
gadamowmebulia: 30.08.2021).

488 proeqtis Tanaxmad, qartiis me14 muxls daemateboda Semdegi 
Sinaarsis paragrafi: „moqalaqe SeiZleba gadaeces kavSiris 
wevr saxelmwifos sisxlissamarTlebrivi devnis an sasjelis 
moxdis mizniT Tu es gamomdinareobs CexeTis respublikis, 
rogorc kavSiris wevri saxelmwifos valdebulebidan, am 
valdebulebis SezRudva an ugulvebelyofa dauSvebelia.“

289
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so kodeqsSi dagegmili cvlilebebi iqna miRe buli.489 
CexeTis prezidentma sisxlis samarTlis saproceso ko
deqsSi cvlilebis proeqtis konstituciasTan Seusa
bamobidan gamomdinare veto daado, romelic parlamen
tis qveda palatam daZlia.490 saboloo jamSi mas xeli 
moaweres da gamoaqveynes parlamentis qveda palatis 
Tavmjdomarem da CexeTis premierministrma.491

CexeTSi moqalaqis kavSiris wevri saxelmwifosTvis ga
dacemis regulireba konstituciuri samarTalwarmoe
bis sagani ise gaxda, rom CexeTis dakavebis evropuli 
orderi CexeTis moqalaqis mimarT ar iyo gamocemuli. 
2004 wlis noemberSi CexeTis sakonstitucio sasamarT
los mimarTes CexeTis parlamentis qveda palatisa da 
senatis deputatebma sisxlis samarTlis saproceso 
kodeqsis calkeuli muxlebis, maT Soris im normebis 
Za ladakargulad gamocxadebis moTxovniT, romlebic 
mo qalaqis kavSiris wevri saxelmwifosTvis gadacemas 
are gulirebda. mosarCeleTa moTxovna efuZneboda Ce
xe Tis ZiriTadi uflebebisa da Tavisuflebebis qartis 
me14 muxlis me4 paragrafis meore winadadebas, rom
lis Tanaxmad `samSoblos datovebis mizniT moqalaqis 
iZuleba dauSvebelia~. isini miuTiTebden, rom moqalaq
is sxva saxelmwifosTvis gadacemis konstituciuri da
nawesi absoluturi da upiroboa. igi ar iZleva kanonis 
safuZvelze am uflebiT dacul sferoSi Carevisa da 

489 Klimek, L.: European Arrest Warrant, London, 2015,  p. 297.
490 iqve.
491 iqve.
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SezRudvis SesaZleblobas.492  mosarCeleTa gancxadebiT, 
CarCogadawyvetilebas ar gaaCnia pirdapiri moqmedebis 
Zala, masze ar vrceldeba erovnul samarTalze evro
kavSiris samarTlis upiratesobis principi, aqedan ga
momdinare, konstituciasTan SeuTavsebelia erovnuli 
aqtebis, maT Soris Tavad konstituciis CarCogad
awyvetilebasTan Tavsebadi ganmarteba, rodesac inter
pretaciis Sedegi mkafiod ewinaaRmdegeba konstituci
is teqsts.493

CexeTis sakonstitucio sasamarTlom konstituciuri 
sarCeli ar daakmayofila. man sakuTari argumentacia 
ori mimarTulebiT ganaviTara. pirveli, sasamarTlom 
ims jela qartiis me14 muxlis me4 paragrafis isto
riul Sinaarsze da ganacxada, rom misi qartiaSi arse
bo ba ganpirobebulia komunisturi reJimis mZime gamoc
dilebiT, romelic adamianebs sakuTari samSoblos 
da tovebas aiZulebda.494 qartiis me14 muxlis me4 pa
ragrafis miRebis mizani mxolod e.w. socialisturi 
de kontaminaciis prevencia, momavali TaobebisTvis ko
munisturi ideologiis sisastikis Sexsenebaa, igi aras
dros ukavSirdeboda CexeTis moqalaqis eqstradiciis 
sa kiTxs.495

492 CexeTis sakonstitucio sasamarTlos 2006 wlis 03 maisis 
gadawyvetileba saqmeze: PI. US 66/04, I, me6 da me9 paragrafebi, 
xelmisawvdomia vebgverdze: https://www.ejn-crimjust.europa.eu/
ejn/libdocumentproperties.aspx?Id=974 (ukanasknelad gadamowme
bulia: 30.08.2021).

493 iqve, I, me11 paragrafi.
494 iqve, II, 66e da 67e paragrafebi.
495 iqve, II, 66e paragrafi.
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meore, sasamarTlos SefasebiT, kavSiris wevri qveynisT
vis CexeTis moqalaqis droebiT gadacema sisxlissamarT
lebrivi samarTalwarmoebis ganxorcielebis mizniT da 
procesualuri etapebis dasrulebis Semdeg CexeTSi 
dabrunebis pirobiT, ar warmoadgens piris iZulebas 
datovos sakuTari samSoblo.496 SeiZleba iTqvas, rom 
sa kon stitucio sasamarTlom qartiis me14 muxlis me4 
pa ra grafiT dacul sferoSi ar moiazra CexeTis moqa
laqis ufleba ar iqnes gadacemuli kavSiris wevri sa
xel mwifosTvis.

saintereso da uprecedentoa sakonstitucio sasamar
Tlos midgoma dakavebis evropuli orderis aRsrule
bis procesSi ZiriTadi uflebebis moqmedebasTan mi
marTebaSi. man imTaviTve gamoricxa, rom dakavebis 
ev ropuli orderis SesrulebiT SesaZlebelia dairR
ves qartiiT an adamianis uflebaTa dacvis evropuli 
konvenciiT garantirebuli saqmis samarTliani ganxil
vis ufle ba an/da piri daeqvemdebaros wamebas, ara
adamianur an damamcirebel mopyrobas an sasjels.497 
sasamarTlom faqtobrivad aRiara kavSiris wevr saxel
mwifoebSi Ziri Tadi uflebebisa da Tavisuflebebis eq
vivalenturad dacvis standarti. am midgomis ideolo
giuri wyaro adamianis uflebaTa evropuli sasamarTlos 
mier ganviTarebuli eqvivalenturi dacvis doqtrinaa, 
romelic evrokavSiris mier adamianis uflebaTa dacvis 
evropuli konvenciiT aRiarebuli uflebebisa da Ta

496 iqve, II, 72e paragrafi.
497 iqve, II, 85e — 87e paragrafebi.
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visuflebebis dacvis standarts konvenciis eqvivalen
tad miiCnevs.498 Tumca, igi mxolod kavSiris samarTal
Tan mimarTebaSi moqmedebs da ar vrceldeba mis wevr 
saxelmwifoTa samarTlebriv sistemebze. CexeTis sakon
stitucio sasamarTlom doqtrina kidev ufro gaafar
Tova da kavSiris sxva wevr saxelmwifoebzec gaavrcela. 
am poziciiT sakonstitucio sasamarTlom faqtobrivad 
ganacxada, rom CexeTis sasamarTlo sistemaSi, maT So
ris konstituciuri marTlmsajulebis WrilSi, daka
vebis evropuli orderis Sesrulebisas kavSiris wevr 
saxelmwifoebSi arsebuli ndobis xarisxidan gamom di
nare ar unda Semowmdes rogorc uSualod dakavebis 
evropuli orderis, ise misi gamomcemi saxelmwifos ada
mianis uflebaTa dacvis erovnuli standartebis Sesa
bamisoba CexeTis konstituciur uflebebTan da ada mi
anis uflebaTa dacvis evropul konvenciasTan. mi u xedavad 
imisa, rom sakonstitucio sasamarTlom gana xorciela 
konstituciuri normis e.w. evro-megobruli inter-
pretacia499 da erovnul doneze ganamtkica eqs tradiciis 
qvazievropuli sistemis efeqtianoba, man mniSvnelovnad 
Seamcira CexeTis teritoriaze ZiriTadi uflebebis 
erovnuli da evropuli standartebis dacvis xarisxi. 

498 eqvivalenturi dacvis doqtrinis analizisTvis ix.: Tavi V.
499 Hamulak, O., Kerikmae, T.: Indirect Effect of EU Law under Constitutional 

Scrutiny – The Overview of Approach of Czech Constitutional Court, ICLR, 
vol. 16, N1, p. 75.
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4.2.5.3.3. kviprosis konstituciis araavTenturi in
terpretacia

2004 wels evrokavSirSi kviprosis gawevrianebis Semdeg 
eqstradiciis qvazievropuli sistemis erovnul do
neze transpozicia `dakavebis evropuli orderisa da 
evrokavSiris wevr saxelmwifoebs Soris pirebis gada
cemis procedurebis uzrunvelyofis Sesaxeb~ kanoniT 
ganxorcielda,500 romliTac ganisazRvra moqalaqis ka
vSiri wevri qveynisTvis gadacemis procedura. moqalaq
is kavSiris wevri saxelmwifosTvis gadacemis konteqts
Si kviprosis konstituciis modificireba ar momxdara. 
kviprosis konstituciis me11 muxlis me2 paragrafi 
iTvaliswinebs mxolod kviprosis moqalaqeobis ar mqone 
pirebis deportaciisa da eqstradiciis SesaZleblo
bas.501 igi ar Seicavda aseT miTiTebas kviprosis moqala
qesTan mimarTebaSi. aqedan gamomdinare, kviprosis mo
qalaqe sargeblobda absoluturi imunitetiT sxva 
saxelmwifoSi eqstradiciis miznebisTvis.502

500 Council of the European Union, Evaluation report on the fourth round 
of mutual evaluations “the practical application of the european arrest 
warrant and corresponding surrender procedures between member 
states” Report on Cyprus, 14135/2/07 REV2, p. 9, xelmisawvdomia veb
gverdze: https://www.ejn-crimjust.europa.eu/ejn/libdocumentproper-
ties.aspx?Id=151 (ukanasknelad gadamowmebulia: 30.08.2021).

501 Tsadiras, A.: Cyprus Supreme Court, Judgment of 7 November 2005 (Civil 
Appeal no. 294/2005) on the Cypriot European Arrest Warrant Law, CML 
Rev., 2007, p. 1516.

502 Klimek, L.: European Arrest Warrant, London, 2015, p. 301.
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kviprosSi moqalaqis gadacemis konstituciasTan Sesa
bamisobis sakiTxi sakonstitucio sasamarTlos ar 
ganuxilavs. msjeloba saerTo sasamarTloebis farg
lebSi daiwyo da dasrulda. britaneTis mier gamocemu
li dakavebis evropuli orderi ukavSirdeboda ormagi 
moqalaqeobis _ britaneTisa da kviprosis mo qalaqis 
gadacemas.503 

raionulma sasamarTlom igi ar aRasrula konstituci
asTan SeuTavseblobis mizeziT. raionuli sasamarTlos 
SefasebiT, kviprosis konstitucia ar Seicavda calsaxa 
miTiTebas sxva saxelmwifoSi eqstradiciis mizniT kvi
prosis moqalaqis dakavebasTan mimarTebaSi. general
urma prokurorma gadawyvetileba sakasacio wesiT gaa
saCivra kviprosis uzenaes sasamarTloSi.504 igi rai onuli 
sasamarTlos gadawyvetilebis gauqmebas iTxovda ori 
safuZvliT. poloneTis generaluri prokuroris ms
gavsad, kviprosis generaluri prokuroric miiCnevda, 
rom piris gadacema ar aris eqstradiciis tolfasi.505 

garda amisa, misi mosazrebiT erovnul samarTalze ev
rokavSiris samarTlis uzenaesobis doqtrina vrcel
deboda CarCogadawyvetilebebzec, Sesabamisad, mas 

503 Tsadiras, A.: Cyprus Supreme Court, Judgment of 7 November 2005 (Civil 
Appeal no. 294/2005) on the Cypriot European Arrest Warrant Law, CML 
Rev., 2007, pp. 1515–1516.

504 Klimek, L.: European Arrest Warrant, London, 2015, p. 301.
505 Council of the European Union, Decisions of Supreme Courts and Consti-

tutional Courts concerning the European Arrest Warrant, 14281/05, p. 2, 
xelmisawvdomia vebgverdze: https://www.ejn-crimjust.europa.eu/
ejn/libdocumentproperties.aspx?Id=886 (ukanasknelad gadamowme
bulia: 30.08.2021).
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unda hqonoda upiratesoba konstituciasTan mimarTeba
Sic.506  uzenaesma sasamarTlom Tavi Seikava CarCogada
wyvetilebisa da konstituciis Tanafardobis sakiTxis 
ganxilvaze da msjeloba mxolod zemoxsenebuli kanonis 
konstituciasTan Sesabamisobaze, viwro, erovnul kon
teqtSi ganaviTara. saxelmwifoSi, rodesac arsebobs 
konstituciuri marTlmsajulebis specializebuli 
modeli, sakasacio sasamarTlos ar gaaCnia konstituci
is avTenturi interpretaciisa da sakonstitucio sa
samarTlosTvis damaxasiaTebeli procesualuri in
strumentebi (mag.: sadavo normis normatiuli Sinaarsis 
gauqmeba, sadavo normis moqmedebis SeCereba, sadavo 
normis arakonstituciurad cnoba da misi Zaladakar
gulad gamocxadebis gadavadeba da sxva). Sesabamisad, 
Tavidanve aSkara iyo, rom uzenaes sasamarTlos ar Se
eZlo polonuri gamocdilebis gaziareba. misi moqme  
de bis farglebi iyo viwro: an unda ganexorciele bi  na 
kons tituciuri normebis evrokavSiris samarTlis sa
sar ge b lod interpretacia an konstituciuri normebi 
ganem ar  ta avtonomiurad. poloneTis sakonstitucio 
sa  sa  marTlos msgavsad, kviprosis uzenaesma sasamarTlo
mac konstituciis uzenaesobis principi daicva.  

sasamarTlos SefasebiT miuxedavad imisa, gadacema aris 
Tu ara eqstradicia, konstitucia ar uSvebs kavSiris 
sxva wevr saxelmwifoSi eqstradiciisa Tu gadacemis 
miznebisTvis kviprosis moqalaqis507 konstitucia amom

506 iqve.
507 iqve.
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wuravad Seicavs piris dakavebis safuZvlebs, romlebic 
dakavebis evropuli orderis aRsrulebis SemTxveva ar 
aris gaTvaliswinebuli.508  aqedan gamomdinare, sasamarT
lom SeuZleblad miiCnia konstituciis CarCogada wy
vetilebis suliskveTebiT ganmarteba.509  aRsaniSnavia, 
rom uzenaesma sasamarTlom kviprosis mTavrobas pirda
pir mouwoda konstituciis gadasinjvisken, romelic 
2006 wlis ivlisSi kviprosis moqalaqis kavSiris sxva 
wevri saxelmwifosTvis gadacemis Sesaxeb konstituci
uri normis miRebiT dasrulda.510 caridasi  akritikebs 
kviprosis uzenaesi sasamarTlos midgomas. misi Sefase
biT, sasamarTlos unda gamoyenebina e.w. pupinos prec-
edenti da konstitucia ganemarta CarCogadawyveti le
bis Sesabamisad.511

4.2.5.3.4.  poloneTis konstituciis avtonomiuri inter
pretacia

poloneTis konstituciis 55e muxlis pirveli paragra

508 iqve.
509 iqve.
510 Klimek, L.: European Arrest Warrant, London, 2015, p. 301; Tsadiras, A.: 

Cyprus Supreme Court, Judgment of 7 November 2005 (Civil Appeal no. 
294/2005) on the Cypriot European Arrest Warrant Law, CML Rev., 2007, 
pp. 1526-1527.

511 Tsadiras, A.: Cyprus Supreme Court, Judgment of 7 November 2005 (Civil 
Appeal no. 294/2005) on the Cypriot European Arrest Warrant Law, CML 
Rev., 2007, p. 1525.
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fi moqalaqis sxva saxelmwifoSi eqstradicias ab so
luturad krZalavs. 1997 wels misi SemuSavebis pro
cesSi konstituciuri kanonis proeqtis igive norma 
Se icavda poloneTis moqalaqis eqstradiciis daSvebis 
sagamonakliso SemTxvevas. poloneTis moqalqis ucxo 
saxelmwifoSi eqstradicia SesaZlebeli iyo, Tu amas 
saerTaSoriso xelSekruleba iTvaliswinebda.512 konsti
tuciis saboloo redaqciaSi es midgoma ar iqna gaziare
buli.

`dakavebis evropuli orderisa da wevr saxelmwifoebs 
Soris piris gadacemis procedurebis Sesaxeb~ Car
Cogadawyvetilebis erovnul doneze implementacia 
poloneTis sisxlis samarTlis saproceso kodeqsSi Se
tanili cvlilebebiT ganxorcielda. sisxlis samarT
lis saproceso kodeqsis 607t muxliT dadgenil iqna 
poloneTis moqalaqis evrokavSiris sxva wevri saxelm
wifoebisTvis gadacemis safuZveli.513 Tumca, konsti
tuciis 55e muxlis modifikacia moqalaqis eqstradici
is sagamonakliso wesis daSvebis TvalsazrisiT, ar 
mom xdara.

2005 wels gdanskis regionuli sasamarTlo ixilavda da
kavebis evropuli orderis safuZvelze poloneTis mo

512 poloneTis sakonstitucio sasamarTlos 2005 wlis 27 apr
ilis gadawyvetileba saqmeze: P-1/05, I, 1.3. paragrafi, xel
misawvdomia vebgverdze: https://www.ejn-crimjust.europa.eu/ejn/
libdocumentproperties.aspx?Id=976 (ukanasknelad gadamowmebulia: 
30.08.2021).

513 NuBburger, A.: Poland: The Constitutional Tribunal on the implementation 
of the European Arrest Warrant, Int’l J. Const. L., vol. 6, 2008, p. 163.
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qalaqis niderlandebisTvis gadacemis sakiTxs. regio
nulma sasamarTlom miiCnia, rom SesaZlebelia sisxlis 
samarTlis saproceso kodeqsis zemoxsenebuli norma 
ar iyo Tavsebadi poloneTis konstituciis 55e muxlis 
pirvel paragrafTan. man konstituciuri wardginebiT 
mimarTa poloneTis sakonstitucio sasamarTlos, ro
melsac unda Seefasebina poloneTis moqalaqis kavSiris 
sxva wevri saxelmwifosTvis gadacema ewinaaRmdegeboda 
Tu ara poloneTis konstituciiT dadgenil moqalaqis 
sxva saxelmwifoSi eqstradiciis akrZalvis princips. 

aRsaniSnavia poloneTis sakonstitucio sasamarTlos 
winaSe poloneTis seimisa da generaluri prokuroris 
wardgenili mosazrebebi, romlebsac sadavo normis kon
stituciasTan Tavsebadobis suliskveTeba gaaCnda.

generaluri prokurori amtkicebda, rom moqalaqis ka
vSiris wevri saxelmwifosTvis gadacemis CarCogad
awyvetilebiT dadgenili meqanizmi ar warmoadgenda 
eqstradicias. eqstradicia rogorc sisxlis samarTlis 
saqmeebze urTierTdaxmarebis instituti moqmedebda 
poloneTsa da kavSiris ara wevr, mesame saxelmwifoebs 
Soris. Sesabamisad, moqalaqis kavSiris sxva wevri saxel
mwifosTvis gadacemaze ver gavrceldeboda konsti
tuciiT gaTvaliswinebuli akrZalva.514 generaluri 
pro kurori miuTiTebda piris gadacemisa da eqstradici
is instrumentebis Tvisobriv gansxvavebulobaze, misi 
SefasebiT:

514 poloneTis sakonstitucio sasamarTlos 2005 wlis 27 apri
lis gadawyvetileba saqmeze: P-1/05, I, 2.3. paragrafi.
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 — piris gadacemis Sesaxeb gadawyvetilebas iRebs 
damoukidebeli sasamarTlo, xolo eqstradiciis 
Taobaze gadawyvetilebis miRebis procesSi sa
samarTlosTan erTad monawileobs aRmasrulebe
li xelisufleba, rac Tavis mxriv, mis politikur 
xasiaTze metyvelebs;

 — eqstradicia gulisxmobs ucxo saxelmwifosTvis 
piris sabolood gadacemas, poloneTis mier mis 
mimarT iurisdiqciis daTmobas, maSin, rodesac 
poloneTis moqalaqis kavSiris wevri saxelmwi
fosTvis gadacema droebiTia da dakisrebuli 
sas jelis aRsasruleblad igi kvlav poloneTs 
gadaecema;

 — eqstradicia aris saerTaSoriso TanamSromlo
bis forma, igi iTvaliswinebs braldebulis an 
msjavrdebulis urTierTgadacemas, xolo daka
vebis evropuli orderis safuZvelze piris ga
dacema mxolod kavSiris wevri saxelmwifoebis 
sasamarTloebis gadawyvetilebebis ormxriv aR
iarebas efuZneba;

 — eqstradicia saxelSekrulebo urTierTobaze 
an nacvalgebis principze dafuZnebuli TanamS
romlobis formaa, maSin, roca piris gadacema 
kavSiris wevr saxelmwifoTa samarTalSi evro
kavSiris samarTlis inkorporirebuli normebiT 
xorcieldeba;

 — CarCogadawyvetilebaSi arsebuli termini `ga
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dacema~ arsobrivi da Teleologiu ri Tvalsaz
risiT eqstradiciisgan gan sxva  vebuli Sinaarsis 
ma tarebelia.515

seimis marSalis argumentebi TiTqmis generaluri 
prokuroris mosazrebebi identuria.516 garda amisa, igi 
Tvlis, rom poloneTis sakonstitucio sasamarTlom 
erovnuli aqtebis, maT Soris konstituciis 55e muxlis 
pirveli paragrafis ganmartebisas proevropuli su
liskeveTebiT unda ixelmZRvanelos da interpretacia 
ganaxorcielos evropuli integraciis miznebis Sesa
bamisad.517

poloneTis sakonstitucio sasamarTlo rogorc sa
marTlebrivi, agreTve politikuri dilemis winaSe aR
moCnda. im SemTxvevaSi Tu igi sadavo normas arakonsti
tuciurad gamoacxadebda, konstituciaSi cvlilebis 
Setanamde poloneTis moqalaqeebis mimarT gamocemuli 
dakavebis evropuli orderi poloneTis teritoriaze 
aRsrulebas ar daeqvemdebareboda da poloneTi Car
CogadawyvetilebiT nakisr valdebulebas daarRvevda. 
sadavo normis konstituciasTan Tavsebadad miCneviT 
Semcirdeboda moqalaqis eqstradiciis akrZalvis kon
stituciuri principis farglebi.

sakonstitucio sasamarTlom arCevani konstituciuri 
uflebis sasargeblod gaakeTa. misi TqmiT, CarCogad
awyvetilebiT gaTvaliswinebuli termini `gadacema~ 

515 iqve
516 iqve, I, 3.1. paragrafi.
517 iqve, I, 3.3. paragrafi.
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sul mcire eqstradiciis erTgvari nairsaxeobaa, rad
gan orive meqanizmis farglebSi xorcieldeba pirebis 
sxva saxelmwifosTvis gadacema an sisxlissamarTleb
r i vi devnis an sasjelis aRsrulebis mizniT.518 maT So
ris terminologiuri gansxvaveba ar aris sakmarisi 
kons tituciuri standartidan gadaxvevisTvis.519  misi 
SefasebiT, sadavo norma kidev ufro mtkivneulad ere
va konstituciis 55e muxlis pirveli paragrafiT dac
ul sferoSi, radgan dakavebis evropuli orderis aRs
ruleba eqstradiciis Txovnisgan gansxvavebiT swrafad 
da efeqtianad xorcieldeba.520 garda amisa, sakonsti
tucio sasamarTlom dauSveblad miiCnia konstitu
ciuri koncefciebisa da cnebebis subordinaciulad 
dabla mdgomi aqtebis Sesabamisad interpretacia. sa sa
marTlos mixedviT, konstituciur terminebs avtono
miuri Sinaarsi aqvT, SeuZlebelia vertikalur ierarqi
aSi konstituciaze qvemoT mdgomi aqti konstituciur 
normas Sinaarss, arssa da Tvisebebs ucvlides, piriqiT, 
mxolod konstituciaa mTliani samarTlebrivi sistemis 
interpretaciis orientaciis safuZveli da sawyisi wy
aro.521

sakonstitucio sasamarTlom calsaxad miuTiTa, rom 
konstituciaSi cvlilebis Setanamde moqalaqis gadace
ma kavSiris sxva wevri saxelmwifosTvis yovelTvis ara

518 iqve, II, 3.6. paragrafi.
519 iqve.
520 iqve.
521 iqve, II, 3.3. paragrafi.
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konstituciuri iqneba, miuxedavad imisa, Tu rogor 
daregulirdeba es sakiTxi sisxlis samarTlis sapro
ceso kodeqsiT. gansakuTrebiT mniSvnelovania is gare
moeba, rom sakonstitucio sasamarTlom gaiTvaliswina 
CarCogadawyvetilebiT poloneTis mier nakisri val
debulebebi da maTi SeusruleblobiT gamowveuli Se
degebi da sadavo normis Zaladakargulad gamocxa de
ba 18 TviT gadado, rac absoluturad sakmarisi iyo 
poloneTis konstituciasa da sisxlis samarTlis sa
proceso kodeqsSi cvlilebebis SetanisTvis.522 aqedan 
gamomdinare, miuxedavad imisa, rom sadavo norma ara
konstituciuri iyo, sasamarTloebs 18 Tvis ganmavlo
baSi miecaT poloneTis moqalaqis mimarT gamocemuli 
dakavebis evropuli orderebis aRsrulebis SesaZle
bloba. poloneTis konstituciis 55e muxlSi cvlile
ba 2006 wlis noemberSi Sevida da moqalaqis eqstradici
is sagamonakliso SemTxvevebi dadginda.523

bafulis SefasebiT, poloneTis SemTxvevaSi evrokav
Siris samarTlaTan erovnuli aqtis Sesabamisoba ufro 
mniSvnelovani aRmoCnda, vidre konstituciuri stand
artis dacva.524 cxadia misi mosazreba sadavo normis 
Zaladakargulad 18 Tvis Semdeg gamocxadebiT aris gan
pirobebuli. am mosazrebis sawinaaRmdegod unda iTqvas, 
rom piriqiT, poloneTis sakonstitucio sasamarTlom 

522 iqve, II, me5 paragrafi.
523 Klimek, L.: European Arrest Warrant and the Polish Constitutional Tribunal: 

Revision of the Constitution, IS, vol. 7, 2015, p. 254.
524 Bapuly, B.: European Arrest Warrant under Constitutional Attack, VIENNA 

ONLINE J. ON INT’L CONST. L., 2009, p. 18.
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konstituciuri norma proevropuli suliskveTebis 
gareSe, polonuri konstituciis konteqstiT ganmarta, 
Tumca, Tavad gadawyvetilebaa proevropuli orient
aciis525  da konteqstis.526  sakonstitucio sasamarTlom 
faqtobrivad aRiara normatiul ganzomilebaSi evro
kavSiris samarTalTan mimarTebaSi konstituciis uze
naesoba,527  magram samarTlebriv urTierTobebSi moq
medebis TvalsazrisiT, upiratesoba mianiWa evrokavSiris 
samarTals. amgvari midgomiT SesaZlebeli gaxda Zir
iTadi uflebis konstituciuri standartis dacva da 
evropuli integraciis doneze keTilsindisieri TanamS
romloba.528   evrokavSiris farglebSi miRebuli samarT
lebrivi aqtis implementaciis procesSi kanonmdebeli 
sargeblobs diskreciis im farglebSi, romelsac kon
stitucia adgens. kanonmdebels ar gaaCnia absoluturi 
uflebamosileba. implementaciis Sedegad miRebuli 
normatiuli regulireba unda Tavsdebodes konstitu

525 Kühn, Z.: The European Arrest Warrant, Third Pillar Law and National Con-
stitutional Resistance/Acceptance, The EAW Saga as Narrated by the Con-
stitutional Judiciary in Poland, Germany, and the Czech Republic, CYELP, 
vol. 3. 2007, p. 10; Komárek, J.: European Constitutional Pluralism and the 
European Arrest Warrant: Contrapunctual Principles in Disharmony, Jean 
Monnet Working Paper 10/05, 2005, p. 14.

526 Komarek, J.: European Constitutionalism and the European Arrest Warrant: 
In Search of the Limits of Contrapunctual Principles, CML Rev., 2007, p. 21; 
NuBburger, A.: Poland: The Constitutional Tribunal on the implementation 
of the European Arrest Warrant, Int’l J. Const. L., vol. 6, 2008, p. 162.

527 NuBburger, A.: Poland: The Constitutional Tribunal on the implementation 
of the European Arrest Warrant, Int’l J. Const. L., vol. 6, 2008, p. 164.

528 Lazowski, A.: Poland: Constitutional Tribunal on the Surrender of Polish 
Citizens under the European Arrest Warrants, EUCONST, 2005, p. 581.
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ciur realobaSi. sxva SemTxvevaSi mudmivad iqneba sa
frTxe, rom ZiriTadi uflebebi da Tavisuflebebi mod
ificirdes evropuli integraciis dinamikis Sesabamisad, 
rasac SeiZleba mohyves konstituciuri standartebis 
Semcirebis tendencia.

4.2.5.3.5  Seesabameba Tu ara eqstradiciis qvazievro
puli sistema saqarTvelos konstitucias mo
qalaqis gadacemis konteqstSi? 

saqarTvelos moqalaqis sxva saxelmwifosTvis gadace
mis akrZalvis konstituciuri modeli rogorc iTqva 
ar aris absoluturi xasiaTis. saqarTvelos konstitu
cia saerTaSoriso xelSekrulebiT gaTvaliswinebul 
SemTxvevebSi dasaSvebad miiCnevs moqalaqis gadacemas. 
Tumca, saqarTvelos evrokavSirSi gawevrianebisa da 
eqstradiciis qvazievropul sistemaSi integraciis 
Semdeg es konstituciuri Canaweri ar iqneba sakmarisi 
konstituciis uzenaesobis uzrunvelyofisTvis. Sesa
Zlebelia, rom saqarTvelos konstituciis 32e muxlis 
me5 punqtis moqmed redaqciasa da sakanonmdeblo nor
mas Soris, romliTac ganisazRvreba moqalaqis kavSiris 
wevri saxelmwifosTvis gadacemis wesi, kolizia war
moiSvas. amgvari winaaRmdegobis mizezi iqneba ara Tav
ad sakanonmdeblo norma, aramed `dakavebis evropuli 
orderisa da wevr saxelmwifoebs Soris piris gadacemis 
procedurebis Sesaxeb~ CarCogadawyvetileba.
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CarCogadawyvetileba gamomdinare iqidan, rom sakuTari 
bunebiT ar aris saerTaSoriso xelSekruleba da mxolod 
sisxlis samarTlis saqmeebze TanamSromlo  bis samarT
lebrivi instrumentia, mis safuZvelze moqa laqis kavSiris 
wevri saxelmwifosTvis gadacema arakonstituciurad 
unda CaiTvalos. CarCogadawyvetile bis gaigiveba saer
TaSoriso xelSekrulebasTan iqneba saerTaSoriso xe
lSekrulebisTvis damaxasiaTebeli Tvi sebebis ugulve
belyofis tolfasi. magaliTad, sa qar T velosTvis im 
saerTaSoriso xelSekrulebis sa val   debulod aRiareba, 
romelic ̀ moiTxovs Sidas a  xel  m wi foebrivi kanonmdeblo
bis Secvlas, nakisr sa er Ta So ri so valdebulebaTa Ses
asruleblad aucilebe li kanonebis miRebas~,529 saWiroebs 
saqarTvelos parla mentis Tanxmobas, romelic gamoix
ateba ratifikaciis an SeerTebis gziT. CarCogada
wyvetilebas, romlis mi Rebis mizani imTaviTve erov nuli 
kanonmdeblobis tran sformacia, evropeizaciaa, sa
qarTvelos parla mentis mier damtkiceba ar sWirdeba. 
piriqiT, misi ra tifikacia iqneba evropuli integraci
is doneze nakis ri valdebulebis darRvevis tolfasi. 
garda amisa, Tu eqstradiciis qvazievropuli sistemis 
implementa ciisas CarCogadawyvetileba qarTveli kanon
mdeblis mier CaiTvleba saerTaSoriso xelSekrulebad, 
saqar  T velos sakonstitucio sasamarTlo SeiZens misi 
ara konstituciurad gamocxadebis kom petencias,530  Se

529 „saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb“ saqa
rTvelos kanonis me14 muxlis me2 punqtis „e“ qvepunqti.

530 saqarTvelos konstituciis me60 muxlis me4 punqti.
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sabamisad mudmivad iqneba saqarTvelos mi er eqstradici
is qvazievropuli sistemis farglebSi arsebuli val
debulebebis darRvevis riski.

qarTvelma mecnierebma da kanonmdebelma SesaZloa CaT
valon, rom saqarTvelos konstituciis 32e muxlis me5 
punqtis sityvebSi ̀ garda saerTaSoriso xelSekrulebiT 
gaTvaliswinebuli SemTxvevebisa~ moiazreba evrokav
Siris funqcionirebis Sesaxeb xelSekrulebis 82e mux
lis pirveli paragrafis ̀ d~ qveparagrafiT dadgenili 
ganzomileba (romelic miznad isaxavs wevr saxelmwi
foTa sasamarTlo organoebs Soris TanamSromlobisa 
da sasamarTlo gadawyvetilebebis aRsrulebis gamar
tivebas) da igi gaavrcelon moqalaqis eqstradiciis 
SemTxvevebzec. konstituciis 32e muxlis me5 punqtis 
aseTi farTo interpretacia araswori iqneba, radgan 
sasamarTloebs Soris TanamSromlobis gamartiveba a pri-
ori ar gulisxmobs eqstradiciis procesis gamartivebas, 
miT umetes moqalaqis gadacemis konteqstSi.

saqarTvelos evrokavSirSi gawevrianebis procesSi kon
stituciisa da CarCogadawyvetilebis harmoniuli Ta
naarsebobisTvis aucilebeli iqneba konstituciis 32e 
muxlis iseTi revizia, romelic pirdapir gaiTvalis
winebs kavSiris wevri saxelmwifosTvis saqarTvelos 
moqalaqis gadacemis SemTxvevas.
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4.2.5.4.  evrokavSiris moqalaqeobis efeqti mesame 
saxelmwifos saeqstradicio Txovnebze

evrokavSiris moqalaqeobis instituti 1992 wels ev
rokavSiris Sesaxeb xelSekrulebiT Camoyalibda. misi 
mizani ar aris wevr saxelmwifosa da mis moqalaqes 
Soris arsebuli politikursamarTlebrivi kavSiris 
Canacvleba.531 piriqiT, igi xels uwyobs am kavSiris 
gaZlierebas evropuli integraciis doneze sxvadasx
va uflebebisa da Tavisuflebebis miniWebis gziT.532 

 kavSiris wevri saxelmwifos moqalaqe imavdroulad 
iTvleba evrokavSiris moqalaqed da pirveladi samar
Tlidan gamomdinare aqvs Semdegi uflebebi: kavSiris 
sivrceSi Tavisufali gadaadgilebisa da cxovrebis 
ufleba; sacxovrebeli adgilis mixedviT, evropuli 
parlamentis arCevnebSi monawileobis aqtiuri da pa
siuri ufleba; evropuli parlamentisaTvis peticiiT 
mimarTvis ufleba; evrokavSiris ombudsmenisTvis sa
CivriT mimarTvis ufleba; evropuli komisiisTvis 
sakanonmdeblo iniciativis ganxorcielebisken mowo
debis ufleba (kavSiris moqalaqeTa iniciativa); ev
rokavSiris institutebisTvis gancxadebis oficial
ur enebze mimarTvisa da gancxadebaSi gamoyenebul 
oficialur enaze pasuxis miRebis ufleba; kavSiris 
farglebs gareT wevri saxelmwifoebis Sesabamisi or

531 evrokavSiris Sesaxeb xelSekrulebis me9 muxli.
532 mirianaSvili, g.: evropuli kavSiris samarTlis cnobari, 

Tbilisi, 2015, gv. 36.
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ganoebis mier misi interesebis dacvis ufleba, Tu 
saxelmwifos, romlis moqalaqesac dasacavi piri war
moadgens, diplomatiuri an/da sakonsulo warmomad
genloba mesame saxelmwifoSi ar gaaCnia; kavSiris in
stitutebis mier miRebul, warmoebul dokumentebze 
xelmisawvdomobis ufleba (mcire gamonaklisebis gar
da); kavSiris organoebisgan da sxva wevri saxelmwi
foebisgan diskriminaciuli mopyrobis akrZalva.533

eqstradiciis qvazievropuli sistemis SeqmniT mo qa
laqeobis erovnuli institutisTvis damaxasiaTe be li 
erTerTi ZiriTadi elementis — moqalaqis ucxo sa
xel  mwifosTvis gadacemis akrZalvis wesi Seicvala. 
rogorc zemoT iTqva, moqalaqeoba aRar warmoadgens 
piris gasamarTlebis mizniT sxva qveynisTvis gadace
mis gamomricxvel samarTlebriv safuZvels. Tumca, 
erTgvari kompensaciis saxiT marTlmsajulebis ev
ropulma sasamarTlom kavSiris moqalaqeebs mesame 
saxelmwifoebis eqstradiciis TxovnebTan mimarTeba
Si privilegia mianiWa. es samarTlebrivi upiratesoba 
unda momdinareobdes Tavisufali gadaadgilebis uf
lebis efeqtianobisa da kavSiris moqalaqis diskri
mi naciis akrZalvis principis534 uzrunvelyofidan. am 

533 evrokavSiris funqcionirebis Sesaxeb xelSekrulebis me15 
muxli, me20 muxli, evrokavSiris Sesaxeb xelSekrulebis me
11 muxlis me4 paragrafi.

534 vrclad ix.: Herlin-Karnell, E.: European Arrest Warrant Cases and the 
Principles of Non-Discrimination and EU Citizenship, Mod. L. Rev., 2010, 
pp. 824-835.
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kon teqstSi sainteresoa marTlmsajulebis evropuli 
sasamarTlos mier petruhinisa da piskotis saqmeebze 
winaswari gadawyvetilebis proceduris farglebSi  
miRebuli gadawyvetilebebi.

sasamarTlom petruhinis saqmeSi ganacxada, rom, rode
sac kavSiris wevri saxelmwifo miiRebs eqstradiciis 
moTxovnas mesame saxelmwifosgan kavSiris sxva wevri 
saxelmwifos moqalaqis gadacemis Taobaze, igi val
debulia mesame saxelmwifoSi aseTi piris eqstradici
is Sesaxeb gadawyvetileba miiRos erTi mxriv, ZiriTad 
uflebaTa qartiis Sesabamisad, meore mxriv, aseTi 
Txovnis Sesaxeb Seatyobinos kavSiris im wevr saxelmwi
fos, romlis moqalaqe gadasacemi piria da CarCogad
awyvetilebis safuZvelze igi mas gadasces. Tumca, am 
wevri saxelmwifos mier gamocemuli dakavebis evro
puli orderi ar Sesruldeba, im SemTxvevaSi, roca 
kavSiris wevr qveyanas Sida samarTlidan gamomdinare 
ar gaaCnia erovnuli teritoriis miRma misi moqalaqis 
Cadenili danaSaulebis dasjis kompetencia.

zemoxsenebul saqmeSi ruseTis federacia latviisgan 
iTxovda estoneTis moqalaqis, aleqsei petruhinis 
gadacemas, romelsac ruseTSi brali hqonda wardge
nili didi odenobiT narkotikebiT vaWrobisTvis.535 
aRsaniSnavia, rom latvia ar flobda petruhinis 
mimarT sisxlissamarTlebrivi devnis ganxorcielebis 

535 ix.: marTlmsajulebis evropuli sasamarTlos 2016 wlis 06 
seqtembris gadawyvetileba saqmeze: Aleksei Petruhhin [C 182/15], 
me10me14 paragrafebi.
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iurisdiqcias, radgan igi ar iyo misi moqalaqe da 
amasTan, petruhinma danaSauli Caidina mesame saxel
mwifoSi. petruhinis eqstradiciaze uaris TqmiT dair
Rveoda eqstradiciis arsi — dasaje an gadaeci. amasTan, 
petruhinis ruseTis federaciaSi eqstradiciiT ugul
vebelyofili iqneboda evrokavSiris funqcionirebis 
Sesaxeb xelSekrulebis me18me20 muxlebiT dadge
nili moqalaqeobrivi niSniT diskriminaciis akrZalvis 
principi, romelic kavSiris wevr saxelmwifos akisrebs 
valdebulebas sxva wevri qveynis moqalaqes moepyras 
sakuTari moqalaqis msgavsad.536 mniSvnelovania, rom 
1993 wels latviasa da ruseTis federacias Soris 
dadebuli saerTaSoriso SeTanxmebis 62e muxlis Ta
naxmad, mxareTa moqalaqeebi ar eqvemdebarebian sxva 
saxelmwifoSi eqstradicias. Sesabamisad, petruhinis 
pirdapiri gadacemiT dairRveoda kavSiris pirveladi 
samarTali.

marTlmsajulebis evropuli sasamarTlo rTuli sa
marTlebrivi dilemis winaSe dadga. Tumca mis mier 
miRebuli gadawyvetileba optimaluria, radgan dac
uli iqna balansi adamianis uflebebis dacvasa da da
naSaulTan brZolis efeqtian transnacionalur Ta
namSromlobas Soris. sasamarTlom e.w. gulwrfeli 
TanamSromlobis principis safuZvelze ganacxada, 

536 aleqsei petruhinis saqmis WrilSi kavSiris moqalaqis 
diskriminaciis akrZalvis Taobaze ix.: Pozdnakova A.: Aleksei 
Petruhhin: Extradition of EU Citizens to Third States, EP, vol. 2, 2017, No 1, 
pp. 209-222.
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rom rodesac mesame saxelmwifo iTxovs kavSiris mo
qalaqis gadacemas, romelic sargeblobda kavSiris 
sivrceSi gadaadgilebis TavisuflebiT, eqstradici
is Txovnis mimRebi saxelmwifo valdebulia Seatyo
binos kavSiris wevr qveyanas misi moqalaqis mimarT 
eqstradiciis Txovnis Taobaze da igi amave qveyanas 
CarCogadawyvetilebis Sesabamisad gadasces.537 sxva 
SemTxvevaSi, igi daarRvevs evrokavSiris funqcioni
rebis Sesaxeb xelSekrulebiT aRiarebul kavSiris 
moqalaqis diskriminaciis akrZalvis principsa da Ta
visufali gadaadgilebis uflebas.538   sasamarTlom ig
ive gaimeora piskiotis saqmeSic, sadac amerikiis Seer
Tebuli Statebi germanias sTxovda italiis moqa laqis 
gadacemas e.w. evroamerikuli eqstradiciis SeTanx
mebis539 safuZvelze.540

marTlmsajulebis evropuli sasamarTlos motivaci
idan ikveTeba, rom Tu saxelmwifos ar eqneba sakuTari 
moqalaqis mimarT sisxlissamarTlebrivi devnis ganx
orcielebis iurisdiqcia an miwodebul informacias 
umoqmedod datovebs, dakavebis evropuli orderi ar 

537 marTlmsajulebis evropuli sasamarTlos 2016 wlis 06 se
qtembris gadawyvetileba saqmeze: Aleksei Petruhhin [C 182/15], 
42e43e paragrafebi.

538 iqve, 32e paragrafi.
539 xelmisawvdomia vebgverdze: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=CELEX%3A22003A0719%2801%29 (ukanasknelad 
gadamowmebulia: 30.08.2021).

540 marTlmsajulebis evropuli sasamarTlos 2018 wlis 10 apr
ilis gadawyvetileba saqmeze: Romano Pisciotti [C-191/16], me14
23e paragrafebi.
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Sesruldeba da kavSiris wevri saxelmwifo uflebamo
sili iqneba kavSiris moqalaqe gadasces mesame qveyanas, 
raTa danaSauli ar darCes dausjeli.541 Tumca, igi 
val debulia Seafasos arsebobs Tu ara eqstradiciis 
mo mTxovn saxelmwifoSi ZiriTadi uflebebisa da Ta
visuflebebis darRvevis seriozuli riski.542

kavSiris moqalaqeobas mesame saxelmwifos saeqstradi
cio TxovnebaT mimarTebaSi aqvs zegavlena, romelic 
gulisxmobs, rom kavSiris pirveladi samarTliT aR
iarebuli moqalaqeobis niSniT diskriminaciis akr
Zalvis principidan da Tavisufali gadaadgilebis 
uflebidan gamomdinare, wevri saxelmwifo valdebu
lia, rodesac mesame saxelmwifo iTxovs kavSiris moqa
laqis gadacemas, Seatyobinos kavSiris im wevr qveyanas, 
romlis moqalaqecaa eqstradicias daqvemdebarebuli 
piri, misi moqalaqis mimarT eqstradiciis Txovnis 
Taobaze da dakavebis evropuli orderis safuZvelze 
igi amave qveyanas gadasces. Tumca, Tu kavSiris wevr 
saxelmwifos misi moqalaqis mier Cadenil savaraudo 
danaSaulze iurisdiqcia ar aqvs an igi miwodebul 
informacias tovebs umoqmedod, eqstradiciis Tx
ovnis mimReb kavSiris wevr saxelmwifos ufleba aqvs 
evrokavSiris moqalaqe mesame saxelmwifos gadasces.

541 iqve, 56e paragrafi.
542 marTlmsajulebis evropuli sasamarTlos 2016 wlis 06 se

qtembris gadawyvetileba saqmeze: Aleksei Petruhhin [C 182/15], 
58e paragrafi.
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4.2.6.  danaSaulis Cadenis adgili

erovnuli sasamarTlo uflebamosilia uari ganacxa
dos piris gadacemaze Tu dakavebis evropuli orderi 
dakavSirebulia im danaSaulTan, romelic eqstradici
is Txovnis mimRebi saxelmwifos samarTliT miiCneva, 
rom mTlianad an nawilobriv aris Cadenili amave 
saxelmwifos teritoriaze (an aseTi statusis mqone 
adgilze); an Cadenilia dakavebis evropuli orderis 
gamgzavni saxelmwifos teritoriis miRma da dakavebis 
evropuli orderis adresati saxelmwifos samarTali 
ar iZleva igive danaSaulis sisxlissamarTlebrivi 
devnis SesaZleblobas, rodesac isini misi terito
riis gareT aris Cadenili.543

4.2.7.  braldebulis dauswreblad gamotanil sasamarT
lo gadawyvetilebaze eqstradiciis SezRudva

eqstradiciis evropul da qvazievropul sisteme
bSi Tvisebrivad gansxvavebuli mdgomareobaa bral
de bulis dauswreblad gamotanili sasamarTlos ga
dawyvetilebebze piris gadacemasTan mimarTebaSi. 
mi  u xedavad imisa, rom orive meqanizmisTvis in absentia 
sasa marTlos gadawyvetileba warmoadgens piris ga

543 „dakavebis evropuli orderisa da wevr saxelmwifoebs Soris 
piris gadacemis procedurebis Sesaxeb“ 2002 wlis CarCogad
awyvetilebis me4 muxlis me7 paragrafi.
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dacemis Semaferxebel garemoebas, isini erTmaneTis
gan mniSvnelovnad gansxvavdeba eqstradiciaze uar
is Tqmis materialuri safuZvlebis TvalsazrisiT. 
proceduruli gadmosaxedidan, in absentia sasamarT
los gadawyvetilebis aRsasruleblad piris gadace ma 
eqstradiciis qvazievropul sistemaSi ufro umtkivn
eulo, martivi procesia, radgan kavSiris wevr sa  xel
mwifoebs Soris ndobis maRali xarisxia, Tumca, am 
ndobis miRweva ganxorcielda eqstradicias daqvem
debarebuli piris proceduruli uflebebis dacvis 
standartebis Semcirebis xarjze.

4.2.7.1.  braldebulis dauswreblad gamotanili sasa
marTlo gadawyvetilebis aRsasruleblad ga
mocemuli dakavebis evropuli orderis Sesru
lebis pirobebi

CarCogadawyvetilebis Tavdapirveli redaqcia saxel
mwifos mxolod im SemTxvevaSi aZlevda braldebulis 
dauswreblad gamotanili gadawyvetilebis aRsasru
leblad gamocemuli dakavebis evropuli orderis 
Se usruleblobis SesaZleblobas, rodesac: 1. bralde
uli oficialuri wesiT personalurad ar iyo sasa
marTlo sxdomaze dabarebuli an ar hqonda informa
cia sasamarTlo sxdomis gamarTvis droisa da adgilis 
Sesaxeb da 2. dakavebis evropuli orderis gamomcemi 
sasamarTlo ar warmoadgenda adeqvatur garantias 
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pirisTvis saqmis xelaxali ganxilvis uflebis mini
Webisa da sasamarTloze sxdomaze misi monawileobis 
uzrunvelyofasTan dakavSirebiT.544

gamomdinare iqidan, rom kavSiris wevr saxelmwifo
ebSi ar arsebobda erTiani midgoma dakavebis evropu
li orderis gamgzavni sasamarTlos mier gacemuli 
garantiis adeqvaturobis Sesafaseblad, 2009 wels 
kav Siris sabWom CarCogadawyvetilebiT545 cvlileba 
Se i tana ̀ dakavebis evropuli orderisa da wevr saxel
mwifoebs Soris piris gadacemis procedurebis Sesa
xeb~ 2002 wlis CarCogadawyvetilebaSi.546 aqtualuri 
mdgomareobiT, in absentia sasamarTlo gadawyvetilebis 
aRsasruleblad gamocemuli dakavebis evropuli or
deris Seusrulebloba ar aris damokidebuli pirisT
vis saqmis xelaxali ganxilvis uflebis miniWebisa da 
sasamarTloze sxdomaze misi monawileobis garantiis 
arsebobaze. CarCogadawyvetilebis 4a muxlis safuZ
velze sasamarTlos mxolod maSin SeuZlia uari Tqvas 

544 CarCogadawyvetilebis Tavdapirveli redaqciis me5 muxlis 
pirveli paragrafi.

545 ix.: Council Framework Decision of 26 February 2009 amending Frame-
work Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/
JHA and 2008/947/JHA, thereby enhancing the procedural rights of per-
sons and fostering the application of the principle of mutual recognition 
to decisions rendered in the absence of the person concerned at the trial, 
pirveli muxli, xelmisawvdomia vebgverdze: http://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2009.081.01.0024.01.
ENG> (ukanasknelad gadamowmebulia: 30.08.2021).

546 iqve, preambulis me2 abzaci.
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piris gadacemaze Tu dakavebis evropuli orderiT 
ar dasturdeba, rom dakavebis evropuli orderis 
gamomgzavn saxelmwifoSi:

 — saTanado droSi piri personalurad iqna gamo
Zaxebuli sasamarTlos sxdomaze, romliTac igi 
informirebuli iyo sasamarTlos sxdomis ga
marTvis droisa da adgilis Sesaxeb an pirma sxva 
saSu alebiT miiRo es informacia da dgindeba, 
rom man dadasturebiT icoda erTi mxriv, sasa
marTlo sxdomis Catarebis Sesaxeb da meore mxriv, 
im mosalodneli gadawyvetilebis Sesaxeb, rasac 
gamoiwvevda misi sasamarTlo procesze gamoucxa
debloba;547 an 

 — pirisTvis cnobili iyo sasamarTlo sxdomis Sesa
xeb da mis interesebs sasamarTlo procesze ica
vda advokati, romelsac dacvis ufleba mianiWa 
TviTon an saxelmwifom da am advokatma misi in
teresebi sasamarTlo procesze daicva; an

 — dauswrebeli gadawyvetilebis miRebis Semdeg 
pirs mkafiod ecnoba xelaxali gasamarTlebis 

547 marTlmsajulebis evropulma sasamarTlom piris personal
urad gamoZaxebad an sxva saSalebiT misi informirebulobad 
ar CaTvala mis sacxovrebel misamarTze sasamarTlos uwyebis 
srulwlovani pirisTvis Cabareba, im SemTxvevaSi, rodesac ar 
mtkicdeba, rom eqstradicias daqvemdebarebulma pirma am 
srulwlovanisgan namdvilad miiRo informacia sasamarTlo 
sxdomis gamarTvis Sesaxeb. ix.: marTlmsajulebis evropuli 
sasamarTlos 2016 wlis 24 maisis gadawyvetileba saqmeze: 
Paweł Dworzecki [Case 108/16], 54e paragrafi.
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uf lebasTan an dauswrebeli gadawyvetilebis 
ga sa Civrebis uflebasTan dakavSirebiT, sadac 
mas eqneboda procesSi monawileobis, maT Soris 
axali mtkicebulebebis wardgenis, gamokvlevis 
ufleba, rasac SeeZlo gamoewvia dauswrebeli 
gadawyvetilebis Secvla, magram man mkafiod ga
nacxada, rom igi sadavod ar xdida gadawyvetile
bas an ar moiTxova dadgenil vadaSi xelaxali 
gasamarTleba an dauswrebeli gadawyvetilebis 
gasaCivreba; an

 — miRebul dauswrebel gadawyvetilebas piri pi
radad ar icnobs, magram eqstradiciis Semdeg 
igi gadavadebis gareSe SeZlebs mis uSualod 
gacnobas da informirebuli iqneba xelaxali 
gasamarTlebis uflebis an dauswrebeli gad
awyvetilebis gasaCivrebis uflebis Sesaxeb, sadac 
mas eqneba sasamarTlo procesSi monawileobis, 
maT Soris axali mtkicebulebebis wardgenis, ga
mokvlevis ufleba, rasac SeeZleba dauswrebe
li gadawyvetilebis Secvla da mas aseve eqneba 
ufleba moiTxovos dadgenil vadaSi xelaxali 
gasamarTleba an dauswrebeli gadawyvetilebis 
gasaCivreba. aseT SemTxvevebSi pirs ufleba aqvs 
dakavebis evropuli orderis gacnobis Semdeg 
ase ve moiTxovos dauswrebeli gadawyvetilebis 
as li, romelic mas unda mieces kavSiris wevri 
sa xelmwifosTvis gadacemamde.
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4.2.7.2.  braldebulis dauswreblad gamotanili sasam
arTlo gadawyvetilebis aRsrulebis koliziu
ri evropuli saeqstradicio standarti

eqstradiciis evropul sistemaSi rogorc iTqva, in 
absentia sasamarTlos gadawyvetilebis aRsasruleb
lad piris eqstradicia damokidebulia eqstradiciis 
Txovnis gamgzavn saxelmwifoSi samarTalwarmoebis 
procesis xarisxze. eqstradiciis Txovnis mimReb sa
xel mwifos SeuZlia uari Tqvas eqstradiciaze, Tu igi 
Tvlis, rom samarTalwarmoeba, romlis Sedegad mi Re
bul iqna in absentia sasamarTlos gadawyvetileba, ar ak
mayofilebs danaSaulis CadenaSi braleuli ne bis mieri 
pi risaTvis uzrunvelyofil dacvis minima lur ufle
bebs. amasTanave, in absentia sasamarTlo ga  dawyvetile
bis aRsasruleblad eqstradicia ganxorci eldeba, Tu 
Txov nis gamgzavni saxelmwifo waradgens garantias pi
risTvis xelaxali gasamarTlebis uflebis miniWe bi sa da 
dacvis uflebebis uzrunvelyofis Sesaxeb da igi Tx
ovnis mimRebi saxelmwifos mier CaiTvleba sak marisad.

eqstradciis evropul sistemaSi dacvis minimaluri uf
lebebis garantireba fasdeba ara erovnuli kanonmde
blobisa da praqtikis Sesabamisad, aramed adamia nis 
uflebaTa dacvis evropuli konvenciis me6 muxlis, 
ev ropis sabWos ministrTa komitetis 1975 wlis (75) 11 
rezoluciiT dadgenili kriteriumebisa da ada mianis 
uf lebaTa evropuli sasamarTlos praqtikis safuZvel
ze.548

548  vrclad ix.: Tavi II, §3.10.1.
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eqstradiciis Txovnis gamgzavni saxelmwifos mier 
wardgenili garantia pirisTvis xelaxali gasamarTlis 
uflebis miniWebisa da dacvis uflebebis uzrunvely
ofis Sesaxeb sakmarisad miiCneva Tu igi adeqvaturia 
formaluri da materialuri TvalsazrisiT.549

eqstradiciis qvazievropul sistemaSi dakavebis evro
puli orderis adresati saxelmwifos sasamarTlos ar 
aqvs erTi mxriv, in absentia samarTalwarmoebis xarisxis 
Sefasebis saSualeba, meore mxriv, eqstradiciis piris 
samarTliani sasamarTlos uflebasTan Tavsebadobaze 
msjelobis uflebamosileba. 

sasamarTlo dakavebis evropuli orderis ganxilvisas 
moklebulia SesaZleblobas ganixilos: erovnulma 
sasamarTlom, rodesac daaskvna, rom braldebuls, 
romelic ar gamocxadda sasamarTloSi, Cabarebuli 
hqonda sasamarTlo uwyeba, sxdoma gadado Tu ara, 
miiCnia Tu ara, rom braldebulis ar yofna sasamarT
lo procesze gamowveulia dauZleveli ZaliT an bral
debulisTvis sasamarTlo procesze gamocxadebaSi 
xelis SeSliT; dakavebis evropuli orderis gamgzavn 
saxelmwifoSi braldebulis dauswreblad gasamarTle
bamde imsjeles Tu ara saqmis masalebis sxva saxelm
wifoSi gadagzavnaze an braldebulis eqstradiciis 
proceduris ganxorcielebaze; dacvis mxares ufleba 
hqonda Tu ara monawileoba mieRo mtkicebulebebis 
gamokvlevis procesSi da sxva.

549 vrclad ix.: Tavi II, §3.10.2.
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dakavebis evropuli orderis adresati saxelmwifos 
sasamarTlos agreTve ar SeuZlia imsjelos orderis 
gamgzavn saxelmwifoSi arsebobs Tu ara in absentia sa
samarTlo gadawyvetilebis gasaCivrebis an procesis 
xelaxla warmoebis moTxovnis imgvari ufleba, sadac 
efeqtianad ganxorcieldeba faqtebisa da mtkicebule
bebis xelaxali gamokvleva.

dakavebis evropuli orderis gamgzavn saxelmwifo
Si in absentia samarTalwarmoebis xarisxisa da saqmis 
samarTliani ganxilvis uflebis standartis Semowme
bis kompetenciis ar arseboba gamomdinareobs kavSiris 
wevr saxelmwifoebs Soris TavianTi marTlmsajulebis 
sistemebis mimarT ndobis maRali xarisxidan, rome
lic eqstradiciis sferoSi amcirebs piris ZiriTadi 
uflebebis srulad dacvis perspeqtivas. aseTma aras
rulyofilma midgomam ganapiroba in absentia samarTal
warmoebis Semowmebis avtonomiuri germanuli modelis 
ganviTareba.550

 

4.2.8. dakavebis evropuli orderis Seusruleblobis 
specialuri wesi

piris gadacemaze uaris Tqmis specialuri SemTxvevaa 
iseTi dakavebis evropuli orderis arseboba, romlis 
aRsrulebisas pirs sasjelis saxiT daekisreba uvado 

550 ix.: Tavi IV, §2.2.
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Tavisuflebis aRkveTa an patimroba.551 uvado Tavisu
flebis aRkveTaSi igulisxmeba sasjelis moxda sapa
timro dawesebulebaSi, xolo uvado patimrobaSi _ 
mudmivad Tavisufleba aRkveTilad yofna fsiqiatri
ul dawesebulebaSi.552 Tumca, rodesac dakavebis ev
ropuli orderis gamgzavni saxelmwifos kanonmde
bloba iTvaliswinebs normebs piris moTxovnis an 
araugvianes 20 wliani vadis gasvlis Semdeg aseTi 
sasjelis an RonisZiebis gadasinjvisTvis an pirs eqne
ba Sewyalebis, patimrobidan vadamde gaTavisuflebis 
sakanonmdeblo SesaZlebloba da igi adresati saxel
mwifos sasamarTlos miscems ganartias am sakanonmde
blo SeRavaTebis piris mimarT gamoyenebasTan dakav
SirebiT, erovnuli sasamarTlo uflebamosili ar aris 
xsenebuli safuZvliT uari ganacxados piris gadace
maze.553

 

551 „dakavebis evropuli orderisa da wevr saxelmwifoebs Soris 
piris gadacemis procedurebis Sesaxeb“ 2002 wlis CarCogad
awyvetilebis me5 muxlis pirveli paragrafi.

552 Commission Notice — Handbook on how to issue and execute a European 
arrest warrant (2017/C 335/01), p. 35, xelmisawvdomia vebgverdze: 
https://www.ejn-crimjust.europa.eu/ejn/libdocumentproperties.aspx-
?Id=2023 (ukanasknelad gadamowmebulia: 30.08.2021).

553 „dakavebis evropuli orderisa da wevr saxelmwifoebs Soris 
piris gadacemis procedurebis Sesaxeb“ 2002 wlis CarCogad
awyvetilebis me5 muxlis pirveli paragrafi.
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4.2.9.  ZiriTad uflebaTa dacvis mizniT dakavebis evro
puli orderis Seusruleblobis efeqtiani nor
matiuli standartis ar arseboba — eqstradiciis 
qvazievropuli sistemis RirebulebiTi deficiti

dakavebis evropuli orderis Seusruleblobis saval
debulo da nebayoflobiTi safuZvlebis analizis 
Semdeg SeiZleba iTqvas, rom eqstradiciis qvaziev
ropuli sistema erovnul sasamarTlos ar aZlevs sa
Sualebas individualuri saqmis Sefasebis Sedegad 
uari ganacxados piris gadacemaze misi ZiriTad ufle
baTa dacvis mizniT.554 ZiriTad uflebebSi pirvel rig
Si moiazreba eqstradiciis sferosTvis damaxasia
Tebeli uflebebi, kerZod, Rirsebis ufleba, saqmis 
sa  marTlianad ganxilvis ufleba, fizikuri Tavisuf
le bis ufleba, TviTneburi devnis akrZalva.

aRsaniSnavia, rom kavSiris wevri saxelmwifoebis um
ravlesobam CarCogadawyvetilebis erovnul doneze 
im plementaciisas dakavebis evropuli orderis Seus
ruleblobis absoluturi SemTxvevebi CarCogad

554 Alegre, S., Leaf, M.: Mutual recognition in Europe judicial cooperation — a 
step too far too soon? Case study: the European arrest warrant, EUR. L.J., 
2004, p. 202; Turner, J.: Interstate Conflict and Cooperation in Criminal 
Cases: An American Perspective, EUR. CRIM. L. REV., 2014, p. 128.
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awyvetilebis preambulis me12555 da me13556 abzacebi
sa da pirveli muxlis me3 paragrafis557 safuZvelze 
ga navrces.558  CarCogadawyvetilebis muxlebSi arse
bu li safuZvlebis miRma dakavebis evropuli orde ris 
Se us ruleblobis SemTxvevebis SemoRebas mxars ar 

555 „es CarCogadawyvetileba pativs scems da icavs fundamen
tur uflebebs, romlebic aRiarebulia evrokavSiris Sesaxeb 
xelSekrulebis me6 muxliTa da asaxulia ZiriTad ufle
baTa qartiiT, gansakuTrebiT qartiis me6 TaviT. am Car
CogadawyvetilebaSi araferi unda ganimartos imgvarad, 
rom akrZalulia im piris, romelsac dakavebis evropuli or
deri ukavSirdeba, gadacemaze uaris Tqma, rodesac arsebobs 
obieqtur garemoebebze dafuZnebuli rwmena, rom dakavebis 
evropuli orderis gamocema miznad isaxavs piris devnas an 
dasjas misi sqesis, rasis, religiis, eTnikuri warmoSobis, 
moqalaqeobis, enis, politikuri Sexedulebis an seqsualuri 
orientaciis an im mizniT, rom am piris mdgomareobas miadges 
ziani romelime aseTi mizezis gamo“.

556 „dauSvebelia piris gaZeveba, gadayvana an eqstradicia im 
saxelmwifoSi, sadac arsebobs seriozuli safrTxe, rom igi 
daeqvemdebareba sikvdiliT dasjas, wamebas an sxva araadami
anur an damamcirebel mopyrobas an dasjas“.

557 „am CarCogadawyvetilebas ar gaaCnia evrokavSiris Sesaxeb 
xelSekrulebis me6 muxliT gaTvaliswinebuli ZiriTadi 
uflebebis da principebis pativiscemis valdebulebis mod
ifikaciis efeqti“.

558 ix.: Report From the Commission based on Article 34 of the Council Frame-
work Decision of 13 June 2002 on the European arrest warrant and the 
surrender procedures between Member States, Brussels, (2005) 63 final, 
p. 5, xelmisawvdomia vebgverdze: https://www.ejn-crimjust.europa.
eu/ejn/libdocumentproperties.aspx?Id=86 (ukanasknelad gadamow
mebulia: 30.08.2021); Turner, J.: Interstate Conflict and Cooperation in 
Criminal Cases: An American Perspective, EUR. CRIM. L. REV., 2014, p. 128.
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uWers evropuli komisia, igi saxelmwifoebs mouwo
debs ase Ti regulirebis mxolod mniSvnelovnad gam
onaklis situaciebSi gamoyenebisken.559 igive midgoma 
aqvs marTl msajulebis evropul sasamarTlosac, ro
melic Car Cogadawyvetilebis relevantur muxlebSi 
mocemuli safuZvlebis garda dakavebis evropuli 
or deris Sesrulebaze uaris sxva garemoebis gamo 
Tqmas, ganixilavs eqstradiciis qvazievropuli meqa
nizmisTvis SeuTavseblad.560

eqstradiciis qvazievropuli sistemis RirebulebiT 
deficitad unda iqnes miCneuli gadasacemi piris Zir
iTadi uflebebis dacvis normatiuli meqanizmis ar 
arseboba.561 CarCogadawyvetilebis momzadebisa da 
mi Rebis procesSi ZiriTadi uflebebis dacvis Sesaxeb 

559 Report From the Commission based on Article 34 of the Council Framework 
Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States, Brussels, Brussels, (2006) 8 final, p. 
5, xelmisawvdomia vebgverdze: https://www.ejn-crimjust.europa.
eu/ejn/libdocumentproperties.aspx?Id=138 (ukanasknelad gadamow
mebulia: 30.08.2021).

560 ix.: marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 
Tebervlis gadawyvetileba saqmeze: Stefano Melloni v Ministerio 
Fiscal [C-399/11], 38e paragrafi; marTlmsajulebis evropu
li sasamarTlos 2013 wlis 26 Tebervlis gadawyvetileba 
saqmeze: Ciprian Vasile Radu [C-396/11], 36e da 37e paragrafe
bi; marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 
Tebervlis gadawyvetileba saqmeze: Artur Leymann and Aleksei 
Pustovarov [C-388/08], 51e paragrafi.

561 Sead.: Vennemann, N.: The European Arrest Warrant and Its Human Rights 
Implications, Heidelberg J. Of Int’l L., 2003, p. 116.
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normebis deklarireba aRqmul iqna eqstradiciis 
qvazievropuli sistemis efeqtianobis safrTxed. am 
mosazrebas adasturebs evropuli komisiisa da 
marTlmsajulebis evropuli sasamarTlos midgomebic. 
CarCogadawyvetilebaSi mxolod preambulisa da abs
traqtuli normis doneze nawil ZiriTad uflebebze 
miTiTeba aris ufro taqtikuri nabiji raime formiT 
maTze yofiliyo xazgasma, vidre ZiriTadi uflebebis 
dacvis mizani. amgvarad, eqstradiciis qvazievropul 
models rogorc konceptualuri TvalsazrisiT, aseve 
realizaciis formeSi aqvs Tanamedrove samarTlebrivi 
azrovnebis qvakuTxedis — ZiriTadi uflebebis sa
Tanadod dacvis problema.562

 

4.3.  adamianis uflebaTa dacvis evropuli konvencia 
_ dakavebis evropuli orderis Seusruleblobis 
normatiuli safuZveli

marTlmsajulebis evropuli sasamarTlos mier daka  
vebis evropuli orderis mxolod CarCogada wyve    ti
lebiT gaTvaliswinebul SemTxvevebSi Seus ru leb lobis 
moTxovnas ramdenime mizezi aqvs. pirve li, marTlmsa
julebis evropuli sasamarTlo ar axorcie lebs adami
anis uflebaTa dacvis evropuli konvenciis avTentur 

562 Tinsley, A.: The Reference in Case C-396/11 Radu: When does the Protec-
tion of Fundamental Rights Require Non-execution of a European Arrest 
Warrant? EUR. CRIM. L. REV., 2012, p. 347.
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interpretacias, Sesabamisad, igi konvenciis Sinaarss 
ver ̀ moargebs~ eqstradiciis qvazievropul sistemas. 
meore, marTlmsajulebis evropuli sasamarTlo evro
pul konvencias ganixilavs safrTxed ormxrivi ndo
bis principisTvis, romelsac perspeqtivaSi SeuZlia 
eqstradiciis qvazievropuli sistemis potencialis 
Semcireba, rac SesaZloa gamoixatos gadacemis pro
cedurebis kvlav eqstradiciis procesad gardaqmnaSi. 
mesame, sasamarTlos ar surs adamianis uflebaTa ev
ropulma sasamarTlom ganaxorcielos eqstradiciis 
qvazievropuli meqanizmis sagareo kontroli, rom
liTac SesaZlebeli iqneba eqstradiciis procesis 
ormxriv ndobaze dafuZnebuli TanamSromlobis urT
ierTdaxmarebis modelze transformacia.  sasamarT
lo swored igive mizeziT blokavs kavSiris evropul 
konvenciaze mierTebas. aseve sasamarTlo acnobierebs, 
rom adamianis uflebaTa evropuli sasamarTlosT
vis ufro prioritetulia ZiriTad uflebaTa dacvis 
konvenciuri standartebis SenarCuneba, gaumjobese
ba da gadawyvetilebis miRebisas igi eqstradiciis 
qvazievropul sistemasa da konvencias Soris arCev
ans am ukanasknelis sasargeblod gaakeTebs. meoTxe, 
marTlmsajulebis evropuli sasamarTlo eqstradici
is qvazievropuli sistemisTvis konstituciur stan
dartebze ufro seriozul da masStabur safrTxed 
miiCnevs piris gadacemis procesSi misi uflebebis 
evropuli konvenciis Sesabamisad dacvas, radgan kon
vencia aris uflebis dacvis minimaluri standarti, 
romelic yvela monawile saxelmwifom unda daicvas. 
mexuTe, marTlmsajulebis evropuli sasamarTlo cdi
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lobs uzrunvelyos kavSiris sivrceSi piris gadacemis 
procedurebis erTgvarovneba da efeqtianoba.

es mizezebi ganapirobebs marTlmsajulebis evropuli 
sasamarTlos praqtikaSi eqstradiciis sferoSi img
vari uflebaTa dacvis instrumentaluri standar
tebis Camoyalibebas, romlebic ewinaaRmdegeba ada
mianis uflebaTa evropuli sasamarTlos precedentul 
samarTals da Sesabamisad adamianis uflebaTa dacvis 
evropul konvencias.563

miuxedavad imisa, rom CarCogadawyvetilebis teqst
Si adamianis uflebaTa dacvis evropuli konvencia 
naxsenebi ar aris da marTlmsajulebis evropuli sa
samarTlos precedentuli samarTalic uaryofs da
kavebis evropuli orderis Seusruleblobas CarCo 
gadawyvetilebis me3, me4, 4a da me5 muxlebiT 
ga  Tvaliswinebuli SemTxvevebis garda, erovnuli sasa
marTloebi ar Tavisufldebian dakavebis evropu li 
orderis aRsrulebis sakiTxis ganxilvisas evropu li 
konvenciiT garantirebuli uflebebis dacvis val
debulebisgan. im SemTxvevaSi, rodesac dakavebis ev
ropuli orderis SesrulebiT irRveva adamianis uf
lebaTa dacvis evropuli konvenciiT aRiarebuli 
ro  melime ufleba, erovnulma sasamarTlom mis safu
Zvelze uari unda ganacxados piris gadacemaze. ufro 
metic, erovnuli sasamarTlo valdebulia dakavebis 
evropuli orderis Sesabamisad piris gada cemis sakiTxi 
ganixilos ara mxolod evropuli konvenciis teqstTan, 
aramed adamianis uflebaTa evro puli sasamarTlos 

563 ix. Tavi IV.
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precedentul samarTalTan mimarTebaSic, romelic 
konvenciis mSral teqsts sZens damatebiT, evoluci
ur Sinaarss.564 erovnuli sasamarTloebis es valde
buleba gamomdinareobs rogorc adamianis uflebaTa 
evropuli sasamarTlos praqtikidan, aseve evrokav
Siris Sesaxeb xelSekrulebidan da erovnuli samar
Tlidan, radgan yvela wevri saxelmwifo imavdroulad 
aris evropuli konvenciis monawile.565 igi agreTve 
Se saZlebelia moazrebul iqnes Car Cogada wyvetilebis 
preambulis me12 abzacsa da pir veli mu xlis me6 para
grafSic.

evrokavSiris samarTalTan mimarTebaSi adamianis uf
lebaTa evropuli sasamarTlos mtkiced Camoyalibe
buli praqtikis Tanaxmad, xelSemkvreli mxaris mi er 
kon venciis farglebSi nakisri pasuxismgeblobis gan 
gaTavisufleba im safuZvliT, rom igi asrulebs ise
Ti saerTaSoriso organizaciis wevrobidan momdinare 
valdebulebebs, romelsac sakuTari suverenitetis 
nawili gadasca, SeuTavsebelia evropuli konvenciis 
miznebTan da arsTan, Sesabamisad, saxelmwifom unda 
gaagrZelos konvenciiT garantirebuli uflebebis 
dacva da iseT SemTxvevaSic, Tundac igi asrulebdes 
saerTaSoriso valdebulebas, mas konven ciis dar
RvevisTvis daekisreba pasuxismgebloba.566 ada  mianis 

564 CexeTis sakonstitucio sasamarTlos gadawyvetileba: Judg-
ment EAW, 03.05.2006, 86e paragrafi.

565 Mackarel, M.: Human Rights As a Barrier to Surrender, naSromi: Keijzer, 
N., Sliedregt, V.E.: (eds.) The European Arrest Warrant in Practice, Hague, 
2009, p. 144.

566 adamianis uflebaTa evropuli sasamarTlos 1999 wlis 18 Te
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uflebaTa evropuli sasamarTlo ormxriv ndo  baze 
dafuZnebul eqstradiciis qvazievropul sis temas 
ganixilavs Tavisuflebis, usafrTxoebisa da marTlm
sajulebis sivrcis erTerT modalobad, Tumca, am 
meqanizmis farglebSi dauSveblad miiCnevs konvenci
iT aRiarebuli ZiriTadi uflebebis darRvevas.567 
aqedan gamomdinare, erovnuli sasamarTlo dakavebis 
evropuli orderis Sesrulebisas valdebulia daicvas 
evropuli konvencia. Tu igi mas daarRvevs, SesaZle
belia, rom adamianis uflebaTa evropulma sasamarT
lom saTanado pasuxismgebloba daakisros miuxedavad 
imisa, rom CarCogadawyvetilebaSi evropuli kon
venciiT gaTvalisiwinebuli uflebebis uzrunvelyo
fa ar aris piris gadacemaze uaris Tqmis normatiuli 
safuZveli.

eqstradiciis qvazievropul sistemaSi adamianis uf
lebaTa dacvis evropuli konvenciis dacvis valde
bulebas agreTve warmoSobs kavSiris pirveladi samar

bervlis gadawyvetileba saqmeze: Matthews v. the United Kingdom 
[24833/94], 32e paragrafi; adamianis uflebaTa evropuli sa
samarTlos didi palatis 2005 wlis 30 ivnisis gadawyvetileba 
saqmeze:  Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland 
[45036/98], 154e paragrafi; adamianis uflebaTa evropuli sa
samarTlos didi palatis 2011 wlis 21 ianvris  gadawyvetile
ba saqmeze: M.S.S. v. Belgium and Greece [30696/09], 338e paragrafi; 
adamianis uflebaTa evropuli sasamarTlos 2012 wlis 06 
dekembris gadawyvetileba saqmeze: Michaud v. France [12323/11], 
102e paragrafi.

567 adamianis uflebaTa evropuli sasamarTlos 2018 wlis 17 
aprilis gadawyvetileba saqmeze: Pirozzi v. Belgium [ 21055/11], 
me60 da 61e paragrafebi.
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Tali. evrokavSiris Sesaxeb xelSekrulebis me6 muxlis 
me3 paragrafi adamianis uflebaTa dacvis evropuli 
konvenciiT garantirebul uflebebs acxadebs kavSiris 
samarTlis zogad principebad, rac gulisxmobs erTi 
mxriv, kavSiris farglebSi, rogorc wevri saxelmwi
foebis, aseve evrokavSiris organoebis, maT Soris 
marTlmsajulebis evropuli sasamarTlos mier kon
venciiT aRiarebuli uflebebisa da Tavisuflebebis 
dacvis valdebulebas, meore mxriv, kavSiris samarT
lebrivi aqtebis evropuli konvenciis Sesabamisad in
terpretaciisa da gamoyenebis movaleobas. SeiZleba 
iTqvas, rom am normis safuZvelze evrokavSiri da misi 
wevri saxelmwifoebi integraciis doneze nebismier 
sferoSi TanamSromlobisas, eqskluziuri Tu Sereuli 
kompetenciebis ganxorcielebisas, kavSiris samarT
lebrivi aqtebis implementaciisa Tu transpoziciis 
procesSi SezRudulni arian evropuli konvenciiT 
garantirebuli uflebebiT. igive principi moqmedebs 
eqstradiciis qvazievropul sistemasTan mimarTeba
Sic. aRsaniSnavia, rom evropuli konvenciiT gaTvalis
winebuli romelime ZiriTadi uflebis dacvis mizniT 
dakavebis evropuli orderis Seusrulebloba ar un
da iqnes miCneuli CarCogadawyvetilebis darRvevad, 
radgan uSualod kavSiris pirveladi samarTali moiTx
ovs evropuli konvenciiT dadgenili uflebebis sa
Tanadod dacvas.

dakavebis evropuli orderis adamianis uflebaTa dac
vis evropuli konvenciis safuZvelze Seusruleb
lobisTvis kidev erTi damatebiTi argumentia kon
venciis supranormatiuli upiratesobis koncefcia. 

339



278

giorgi mirianaSvili

ada  mianis uflebaTa dacvis evropul konvencias ev
ro pis sabWos wevri saxelmwifoebis samarTlebriv 
sistemebze aqvs `pirdapiri, suprakonstituciuri 
efeqti~.568 es niSnavs, rom konvencias aqvs ara mxolod 
deklaraciuli, aramed damatebiTi konstituciuri 
efeqtic erovnul samarTalze.569 misi transformaci
uli rolidan gamomdinare, igi ar eqvemdebareba kon
stituciur wesebsa da masze maRal rangSi myof saer
TaSoriso normebs, radgan konvencia aris uzenaesi 
kanoni evropis kontinentze.570 evropaSi, konvenciis 
monawile saxelmwifoebis samarTali daqvemdebarebu
lia konvenciaze, rogorc evropuli sajaro wesrigis 
konstituciur instrumentze.571

zemoT arsebuli msjelobidan gamomdinare, adamia
nis uflebaTa dacvis evropuli konvencia adamianis 
uf  lebaTa evropuli sasamarTlos praqtikidan da 
ev    ro kavSiris Sesaxeb xelSekrulebis me6 muxlidan 
ga  mo m dinare aris normatiuli instrumenti, romelic 
re  komendirebulia, rom gamoyenebuli iqnes dakavebis 
evropuli orderis SeusruleblobisTvis.

568 adamianis uflebaTa evropuli sasamarTlos mosamarTlee
bis pinto de albuquerquesa da dedovis Tanmxvedri mosaz
reba saqmeze: Baka v. Hungary [20261/12], 23e paragrafi. xel
misawvdomia vebgverdze: https://hudoc.echr.coe.int/eng#{%22ite
mid%22:[%22001-163113%22]} (ukanasknelad gadamowmebulia: 
30.08.2021).

569 iqve.
570  iqve. 
571 iqve.
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5.  Sejameba 

aTwleulebis ganmavlobaSi evrokavSiris wevr saxel
mwifoebs Soris eqstradiciis sferoSi TanamSrom
lobis ZiriTad samarTlebriv CarCos eqstradiciis 
evropuli sistema warmoadgenda. Tumca, evropuli 
in  te graciis dinamikaSi ganviTarebam, gansakuTrebiT 
Senge nis sivrcis, kavSiris Sida bazris Camoyalibebam 
da gadaadgilebis Tavisuflebis supranacionalur 
doneze uzrunvelyofam, marTlmsajulebis, Tavisu
flebisa da usafrTxoebis sivrcis formirebam dRis 
wesrigSi warmoSva eqstradiciis evropul sistemaze 
efeqtiani normatiuli instrumentis Seqmnis saWiroe
ba. 1990ian wlebSi kavSiris wevri saxelmwifoebi ar 
iyvnen mzad eqstradiciis sferoSi suverenuli Za
lauflebis dasaTmobad. maT arCevani konvenciuri 
TanamSromlobis sasargeblod gaakeTes da xeli moaw
eres eqstradiciis gamartivebuli procedurebis Ses
axeb 1995 wlis konvencias da eqstradiciasTan daka
vSirebul 1996 wlis konvencias. miuxedavad imisa, rom 
eqstradiciis evropuli sistemasTan SedarebiT xsen
ebuli konvenciebiT piris gadacemis procesi gamar
tivda da samarTlebrivi barierebi garkveulwilad 
moixsna, maTi meSveobiT eqstradiciis sferoSi Ta
namSromloba ar gaRrmavebula. isini ZalaSi kavSiris 
yvela wevri saxelmwifosTvis arasdros Sesulan.

eqstradiciis qvazievropuli sistema 2002 wels Car
Cogadawyvetilebis, rogorc sisxlis samarTlis sfero
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Si TanamSromlobis instrumentis safuZvel ze Seiqm
na. eqstradiciis qvazievropuli reJimi efuZ neba 
kavSiris wevr saxelmwifoebs Soris ndobis maRal xa
risxsa da erovnuli sasamarTloebis gadawyvetilebe
bis avtomaturad aRiarebas. evrokavSiris sivrceSi 
pi ris gadacemis erTaderTi samarTlebrivi instrumen
tia dakavebis evropuli orderi, romlis gamocemisa 
da aRsrulebis uflebamosileba mxolod iusticiur 
organoebs aqvT. gamomdinare iqidan, rom eqs t radiciis 
qvazievropulma modelma kavSiris wevr saxelmwifoebs 
Soris piris gadacemis procesi iusticiuri TanamS
romlobis sivrced gardaqmna, masSi politikuri da 
administraciuli organoebis materialuri monawil
eoba akrZalulia. 

evrokavSiris farglebSi eqstradiciis procesis ga
martiveba ar ganxorcielebula mxolod procedu rebis 
unifikaciisa da sistematizaciis xarjze. eqstradici
is qvazievropulma sistemam mniSvnelovani gavlena 
iqonia gadacemas daqvemdebarebuli piris uflebebis 
dacvis standartebze. piris gadacemaze uaris Tqma 
mxolod CarCogadawyvetilebiT pirdapir gaTva lis
winebul SemTxvevebSia SesaZlebeli. igi Seicavs daka
vebis evropuli orderis Seusruleblobis sa valde
b ulo, arasavaldebulo da specialur safuZvlebs. 
Tavis mxriv, zogierTi aseTi garemoeba gark ve ulwilad 
eqstradiciis Sesaxeb evropuli konvenciiTa da misi 
damatebiTi protokolebiT dadgenili instrumentebis 
msgavsia, Tumca isini ZiriTad uflebebs ar ukavSir
deba.
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eqstradiciis qvazievropuli sistema, ormxrivi ndo
bisa da ormxrivi aRiarebis principebi da maTTan mi
marTebaSi marTlmsajulebis evropuli sasamarTlos 
mier ganviTarebuli precedentuli samarTali erov
nul sasamarTlos ar aZlevs saSualebas erTi mxriv, 
Seafasos dakavebis evropul orderis gamomcem saxel
mwifoSi ZiriTadi uflebebis dacvis mdgomareoba, 
meore mxriv, individualuri saqmis Sefasebis Sede gad 
uari ganacxados piris gadacemaze misi romelime erov
nuli Tu konvenciuri ZiriTadi uflebis dacvis miz
niT. eqstradicis qvazievropul sistemaSi adamianis 
uflebaTa dacvis evropuli konvencia, rogorc nor
matiuli instrumenti, ar ganixileba dakavebis evro
puli orderis Seusruleblobis legitimur safuZv
lad.
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Tavi IV. 

eqstradiciis sferoSi Rirsebis uflebisa 
da saqmis samarTliani ganxilvis uflebis 

evropul da konstituciur standartebTan 
mimarTebaSi marTlmsajulebis evropuli 

sasamarTlos praqtikiT ganviTarebuli 
koliziuri midgomebi

marTlmsajulebis evropuli sasamarTlos gadmosaxe
didan, rogorc iTqva, mxolod CarCogadawyvetilebiT 
pirdapir dadgenili safuZvlebi SeiZleba iqnes gam
oyenebuli dakavebis evropuli orderis Seusrule
blo bisTvis. mis aseT pozicias safuZvlad udevs eqs
tradiciis qvazievropuli sistemis efeqtianobis 
Se narCunebisa da ganmtkicebis grZelvadiani mizani, 
rom lis realizaciaSic sasamarTlo ZiriTad aqcents 
akeTebs kavSiris wevr saxelmwifoebs Soris arsebuli 
ndobis gansakuTrebul xarisxze. Tumca, am koncep
tualuri midgomebis ukan damalulia marTlmsaju
lebis evropuli sasamarTlos realuri interesi _ 
dakavebis evropuli orderis safuZvelze piris ga 
dacema erovnulma sasamarTloebma ar dauqvemdebar
on kavSiris wevri saxelmwifoebis konstituciebiT, 
sa konstitucio sasamarTloebis praqtikiT, adamianis 
uflebaTa dacvis evropuli konvenciiT da adamianis 
uflebaTa evropuli sasamarTlos precedentuli sa

345



283

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

marTliT dadgenil SezRudvebsa Tu akrZalvebs.572 
da kavebis evropuli orderis mxolod CarCogadawy
vetilebiT gaTvaliswinebul SemTxvevebSi aRusru
leblobis moTxovna aris eqstradiciis qvazievropu
li sistemisTvis adamianis uflebaTa dacvis erov nuli 
da evropuli meqanizmebisgan imunitetis Seqmnis ga
rantia, romelic samomavlod a priori gamoricxavs ro
melime ZiriTadi uflebis darRvevis gamo dakavebis 
evropuli orderis Seusruleblobas.573 am mimarTu
lebiT marTlmsajulebis evropuli sasamarTlos 
pre cedentuli samarTlis politikis mTavari ten
den cia eqstradiciis qvazievropul sistemaSi piris 
gadacemasTan mimarTebaSi adamianis uflebaTa evro
puli sa samarTlosa da sakonstitucio sasamarTloe
bis mo daluri meTodebisa da wlebis ganmavlobaSi 
Camo ya libebuli midgomebis gamoyenebis absoluturi 
pre venciaa. mas miznad dasaxuli aqvs eqstradiciis 
sfe roSi adamianis uflebaTa dacvis evropuli konven
ciiTa da konstituciebiT dadgenili standartebis 
eqstradiciis qvazievropul sistemaSi anulireba, 
ufro rbilad, rom iTqvas redefinireba. am amocanis 
misaRwevad sasamarTlo garda imisa, rom eqstradici
is qvazievropul sistemas instituciuri imunitetis 

572 Sead.: Romero, M.: In Pursuit of Basics for a New Principle of Legal Reserve 
in Supranational Criminal Law, EUR. CRIM. L. REV., vol. 2, 2012, pp. 252-253.

573 Ambos, K.: European Criminal Law, Cambridge, 2018, p. 144; Marguery, 
T.: EU Citizenship and European Arrest Warrant: The Same Rights for All, 
Merkourios-Utrecht J. Int’l & Eur. L., 2011, p. 91.



284

giorgi mirianaSvili

miniWebiT imTaviTve azRvevs gare meqanizmebis mier 
kontrolisgan, aseve eqstradiciisTvis relevantur 
ZiriTad uflebebTan mimarTebaSi precedentuli sa
marTliT aviTarebs adamianis uflebaTa evropuli 
sa samarTlosa da sakonstitucio sasamarTloebis 
praq tikasTan SedarebiT uflebis dacvis ufro da bal 
stan dartebs.574 Sedegad, eqstradiciis sferoSi ev
ropaSi Tanadroulad arsebobs adamianis ufleba Ta 
dacvis koliziuri — adamianis uflebaTa evropuli 
sa  samarTlos, sakonstitucio sasamarTloebisa da 
marTl msajulebis evropuli sasamarTlos preceden
tuli samarTliT dadgenili standartebi. saboloo 
jamSi es winaaRmdegobrivi midgomebi negatiurad aisax
eba erTi mxriv, adamianis uflebaTa dacvis evropuli 
standartebis erTgvarovnebaze, efeqtianobaze, siste
matizaciasa da stabilurobaze, meore mxriv, ada mianis 
uflebaTa evropuli sasamarTlosa da sakonstitucio 
sasamarTloebis reputaciaze, maT mimarT ndobaze. 
amgvarad, evrokavSiris samarTlis upiratesobis prin
cipidan gamomdinare, wevri saxelmwifoebi moqmedeben 
CarCogadawyvetilebisa da marTlmsajulebis evro
puli sasamarTlos praqtikis Sesabamisad.

naSromis am nawilSi warmoCenili da gaanalizebulia 
erTi mxriv, marTlmsajulebis evropuli sasamarT

574 Mitsilegas, V.: The Symbiotic Relationship between Mutual Trust and Fun-
damental Rights in Europe’s Area of Criminal Justice Special Issue: Session 
3: Mutual Trust in the AFSJ: What Lessons for the Criminal Law Field, NEW 
J. EUR. CRIM. L., 2015, p. 472.
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losa da adamianis uflebaTa evropuli sasamarT
los koliziuri midgomebi eqstradiciis procesSi 
Rirsebis uflebis dacvasTan mimarTebaSi, meore mx
riv, marTlmsajulebis evropuli sasamarTlosa da 
germaniis federaluri sakonstitucio sasamarTlos 
winaaRmdegobrivi poziciebi eqstradiciis sferoSi 
saqmis samarTliani ganxilvis uflebis dacvis stan
dartebTan dakavSirebiT.

1.  adamianis uflebaTa evropuli sasamarTlosa da 
marTlmsajulebis evropuli sasamarTlos koli
ziuri midgomebi eqstradiciis procesSi Rirsebis 
uflebis dacvasTan mimarTebaSi

wamebis, araadamianuri an Rirsebis Semlaxveli mopy
robis an sasjelis akrZalva adamianis uflebaTa 
dacvis evropuli konvenciis me3 muxliT aris garan
tirebuli. iuridiul literaturaSi es ufleba Rirse
bis uflebiT dacul sferos miekuTvneba.575 igi abso
luturi xasiaTisaa da SezRudvas, intervencias ar 
eqvemdebareba.576 Rirsebis uflebaSi Careva imTaviTve 

575 magaliTad ix.: fircxalaSvili, a.: kazusis amoxsnis 4 modeli 
ZiriTad uflebebSi, Tbilisi, 2016, gv. 9091.

576 adamianis uflebaTa evropuli sasamarTlos 2007 wlis 20 
Tebervlis gadawyvetileba saqmeze: Mohammed Ali Hassan AL-
MOAYAD v. Germany [35865/03], 64e paragrafi.
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miiCneva mis darRvevad.577 Rirsebis ufleba aris ara 
mxo lod adamianis rogorc pirovnuli, individual
uri samarTlebrivi sikeTis dacvis garantia, is aseve 
samarTlebrivi sistemis fundamenturi Rirebulebaa,578 

 romelsac Tanamedrove saxelmwifo, saxelmwifoTaSo
risi gaerTianeba maT Soris, evropuli integracia 
efuZneba. Rirsebis ufleba rogorc umaRlesi samarT
lebrivi Rirebuleba yvela sxva ZiriTadi uflebisa 
da Tavisuflebis sawyisi da safuZvelia. aqedan ga
momdinare, ar arsebobs misi dacvis xarisxis instru
mentuli Semcirebis legitimaciis wyaro Tu legit
imuri mizani, Tundac igi ukavSirdebodes evrokavSiris 
samarTlis primatis, efeqtianobis, erTgvarovnad 
gamoyenebis, erTianobis uzrunvelyofas.

1.1. Rirsebis uflebis dacvis konvenciuri standarti

adamianis uflebaTa evropuli sasamarTlo 1989 wlam
de konvenciis me3 muxls eqstradiciis ganzomileba
Si ar ganixilavda, Tumca zoeringis saqmeSi am mimar
TulebiT daadgina mniSvnelovani precedenti da 
safuZveli Cauyara saxelmwifos moqmedebebis evro

577 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 07 
ivlisis gadawyvetileba saqmeze: Soering v. The United Kingdom 
[14038/88], 88e paragrafi.

578 fircxalaSvili, a.: kazusis amoxsnis 4 modeli ZiriTad ufle
bebSi, Tbilisi, 2016, gv. 95.
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puli konvenciis me3 da me6 muxlebTan mimarTebiT 
Sefasebas. adamianis uflebaTa evropuli sasamarTlos 
TqmiT, konvenciis pirveli muxli, romelic xelSem
kvrel mxareebs akisrebs konvenciiT aRiarebuli uf
lebebisa da Tavisuflebebis TavianTi iurisdiqciis 
farglebSi yvelasTvis uzrunvelyofis valdebu l ebas, 
limitirebuli Sinaarsisaa, gansakuTrebiT terito
riulobis TvalsazrisiT.579 igi mxolod konvenciis 
xelSemkvreli mxariskenaa mimarTuli da miznad ar 
isaxavs konvenciis monawile qveynis mier sxva saxel
mwifosTvis uflebebisa da Tavisuflebebis konvenci
is Sesabamisad dacvis valdebulebis dakisrebas.580 
Tumca, konvenciis me3 muxli xelSemkvrel mxares ar 
aTavisuflebs pasuxismgeblobisgan yvela im ganWvre
tadi garemoebisgan, romelic Tansdevs piris sxva 
iurisdiqciaSi eqstradicias.581 sasamarTlos Sefa
sebiT, konvenciis interpretaciisas mxedvelobaSi 
un da iqnes miRebuli misi, rogorc adamianis ZiriTa
di uflebebisa da Tavisuflebebis koleqtiuri dacvis 
xelSekrulebis specialuri xasiaTi. evropuli kon
venciis, rogorc individualuri uflebebis dacvis 
instrumentis mizani da obieqti moiTxovs misi norme
bis imgvarad ganmartebasa da gamoyenebas, rom uzrun
velyofili iqnes maTi praqtikuloba da efeqtianoba.582 

579 iqve, 86e paragrafi.
580 iqve.
581  iqve. 
582 iqve, 87e paragrafi.
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 ̀ garda amisa, uflebebisa da Tavisuflebebis yoveli 
interpretacia Tavsebadi unda iyos konvenciis zogad 
suliskveTebasTan, instrumentTan, romelic Seqmnil
ia demokratiuli sazogadoebis Rirebulebebisa da 
idealebis SenarCunebisa da ganviTarebisTvis~.583 ada
mianis uflebaTa evropuli sasamarTlos mixedviT, 
konvenciis RirebulebebTan SeuTavsebelia monawile 
saxelmwifos mier piris sxva qveynisTvis gadacema, 
rodesac, arsebobs sakmarisi safuZveli varaudisTvis, 
rom igi SeiZleba daeqvemdebaros wamebas, araadamia
nur an Rirsebis Semlaxvel mopyrobas an sasjels.584 
eqstradicia aseT dros miuxedavad imisa, rom kon
venciis me3 muxliT pirdapir ar aris akrZaluli, 
Tvisobrivad ewinaaRmdegeba amave muxlis suliskveTe
bas.585

adamianis uflebaTa evropuli sasamarTlos preceden
tuli samarTliT Camoyalibebulia standartebi, ro
melTa safuZvelze mopyroba SesaZlebelia Sefasdes 
wamebad, araadamianur an Rirsebis Semlaxvel mopyrobad 
an sasjelad. araadamianurma mopyrobam an sasjelma 
unda miaRwios sisatikis minimalur xarisxs, rom moTavs
des konvenciis me3 muxliT akrZalul qme debaSi. mopy
robam miaRwia Tu ara minimalur xarisxs in dividualurad 
SefasebiTi da fardobiTia,586 igi da m o kidebulia saqmis 

583 iqve.
584 iqve, 88e paragrafi.
585  iqve. 
586 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 12 
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monacemebis mTlianobaze, garemoebebze, mopyrobis an 
sasjelis bunebasa da konteqstze, mis xasiaTsa da aR
srulebis meTodze, xangrZlivobaze, mentalur da fi
zikur efeqtebze da zo   gierT SemTxvevaSi piris sqesze, 
asaksa da janmrTe lo bis mdgomareobaze.587

saboloo jamSi, adamianis uflebaTa evropuli sasa
marTlo, xelSemkvreli mxaris gadawyvetilebas piris 
eqstradiciis Taobaze evropuli konvenciis me3 mux
lis darRvevad ganixilavs da mas akisrebs pasuxismge
blobas, rodesac saxelmwifos sakmarisi safuZveli 
hqonda evarauda, rom eqstradiciis Txovnis gamgzavn 
saxelmwifosTvis piris gadacemis SemTxvevaSi arsebobs 
realuri safrTxe _ igi daeqvemdebaros wamebas an 
araadamianur, sastik mopyrobas an sasjels588 da man 
is daucveli datova.589 aqedan gamomdinare, konvenci
is xelSemkvreli saxelmwifo valdebulia piris gad
acemamde Seafasos eqstradiciis Txovnis gamgzavn 
saxelmwifoSi piris Rirsebis uflebis dacvis persp
eqtiva.

aprilis gadawyvetileba saqmeze: Shamayev and Others v. Georgia 
and Russia [36378/02], 338e paragrafi.

587 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 07 
ivlisis gadawyvetileba saqmeze: Soering v. The United Kingdom 
[14038/88], me100 paragrafi.

588 iqve, 91e paragrafi.
589 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 04 

Tebervlis gadawyvetileba saqmeze: Mamatkulov and Askarov v. 
Turkey [46827/99 da 46951/99], 69e paragrafi.
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adamianis uflebaTa evropulma sasamarTlom konvenci
is me3 muxlTan mimarTebiT eqstradiciis Sesabami
sobis Sefasebis meqanizmi etapobrivad daxvewa da 
cxadi, ufro funqcionaluri gaxada. igi am sakiTxze 
miRebul yvela gadawyvetilebaSi iyenebs e.w. zo-
eringis tests. adamianis uflebaTa evropuli sa
samarTlo konvenciis me3 muxliT akrZaluli mopy
robis realuri safrTxis Sefasebisas mxedvelobaSi 
iRebs im faqtebs, romlebic cnobili iyo an unda 
yofiliyo monawile saxelmwifosTvis eqstradiciis 
procesSi.590 garda amisa, igi eyrdnoba erTi mxriv, 
sxvadasxva subieqtebisgan miRebul informacias an 
saWiroebis SemTxvevaSi TviTon moipovebs mas,591 meo
re mxriv, saerTaSoriso organizaciebis, saerTaSor
iso sadamkvirveblo misiebis, saerTaSoriso arasam
Tav robo organizaciebis angariSebsa da daskvnebs 
eqs t radiciis Txovnis gamgzavn saxelmwifoSi adami
anis uflebaTa dacvis mdgomareobis Taobaze.592 akr
Zaluli mopyrobis safrTxis arsebobis Sesafaseblad 

590 iqve.
591 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 12 

aprilis gadawyvetileba saqmeze: Shamayev and Others v. Georgia 
and Russia [36378/02], 363e366e paragrafebi; adamianis ufle
baTa evropuli sasamarTlos 2007 wlis 20 Tebervlis gad
awyvetileba saqmeze: Mohammed Ali Hassan AL-MOAYAD v. Germany 
[35865/03], 63e paragrafi.

592 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 12 
aprilis gadawyvetileba saqmeze: Shamayev and Others v. Georgia 
and Russia [36378/02], 336e paragrafi.
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sasamarTlo xelmZRvanelobs iseTi mtkicebulebiT, 
romelic gonivrulobis farglebSi arsebul eWvs 
scildeba.593 ̀ gonivruli eWvi ar aris iseTi eWvi, ro
melic efuZneba mxolod Teoriul SesaZleblobas an 
gamowveulia arasasiamovno Sedegis Tavidan asaci
leblad, aramed is aris eWvi, romlis obieqturi mi
zezebi SeiZleba gamomdinareobdes warmodgenili faq
tebidan~.594 arasaTanado mopyrobis mtkicebuleba 
agreTve SeiZleba gamomdinareobdes samxilTa raode
nobidan, an udavo, sakmaod seriozuli, zusti da da
dasturebuli varaudebidan.595

evropuli konvenciis me3 muxlTan mimarTebaSi gan
sakuTrebuli mniSvnelobisaa adamianis uflebaTa ev
ropuli sasamarTlos didi palatis gadawyvetileba 
saqmeze m.s.s. belgiisa da saberZneTis winaaRmdeg. es 
gadawyvetileba precedentulia im TvalsazrisiT, rom 
sasamarTlom konvenciis me3 muxlis darRveva daad
gina kavSiris wevri saxelmwifos mier evrokavSiris 
samarTlis farglebSi nakisri valdebulebis Sesru
lebis konteqstSi. am saqmeSi belgiam e.w. dublinis 
regulaciebis596 Sesabamisad avRaneli TavSesafris 

593 iqve, 338e paragrafi.
594 iqve.
595 iqve. 
596 Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the 

criteria and mechanisms for determining the Member State responsible for 
examining an asylum application lodged in one of the Member States by a 
third-country national, xelmisawvdomia vebgverdze: https://eur-lex.
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maZiebeli piri, romelic evrokavSiris sivrceSi sa
berZneTis meSveobiT Sevida, saberZneTs, rogorc mi
si TavSesafris sakiTxze pasuxismgebel saxelmwifos 
gadasca.597 belgiam piris gadacemis Sesaxeb gadawy ve
tileba miiRo miuxedavad imisa, rom erTi mxriv, ap
likanti da adgilobrivi arasamTavrobo organiza
ciebi miuTiTebdnen saberZneTis TavSesafris sistemis 
fundamentur xarvezebze, rac gamoixateboda arasa
Tanado saarsebo pirobebsa da TviTneburi dakavebis 
praqtikaSi, meore mxriv, aplikantis mtkicebiT arse
bobda saberZneTis mier misi avRaneTSi dabrunebis 
safrTxe, sadac mas konvenciis me3 muxlTan Seusa
bamod moepyrobodnen.598 saberZneTSi TavSesafris ma
Ziebeli ganaTavses winaswari dakavebis izolatorSi, 
amasTan igi uzrunvelyofili ar iqna saTanado saarse
bo pirobebiT.599

adamianis uflebaTa evropulma sasamarTlom gaiziara 
aplikantis pozicia da ganacxada, rom belgia acno
bierebda rogorc saberZneTis TavSesafris sistemaSi 
arsebul xarvezebs, maT Soris TavSesafris maZieblis 
dakavebis safrTxes, aseve saberZneTis mier aplikantis 
avRaneTisTvis gadacemis risks, Tumca miuxedavad ami

europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003R0343 (ukanask
nelad gadamowmebulia: 30.08.2021).

597 adamianis uflebaTa evropuli sasamarTlos 2011 wlis 21 
ianvris gadawyvetileba saqmeze: M.S.S. v. Belgium and Greece, 
[30696/09], me17 paragrafi.

598 iqve, me19, 27e, 324e paragrafebi,
599 iqve, 34e paragrafi.
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sa mainc miiRo gadacemis Sesaxeb gadawyvetileba.600 
adamianis uflebaTa evropulma sasamarTlom belgiis 
mier evropuli konvenciis me3 muxlis darRveva or 
aspeqtSi daadgina. pirveli, sasamarTlos TqmiT, bel
gias unda gaeTvaliswinebina saberZneTis TavSesafris 
sistemis araefeqtianoba, aplikantis avRaneTSi dab
runebis safrTxe da ar unda evarauda, rom TavSesa
fris maZiebels saberZneTi moepyroboda konvenciiT 
dadgenili standartebis Sesabamisad.601 meore, belgias 
saTanadod unda Seefasebina saberZneTSi aplikantis 
dakavebisa da imgvar arasaTanado saarsebo pirobebSi 
yofnis realuri safrTxe, romelic aris sastiki mopy
robis tolfasi da igi ar unda gadaeca.602

adamianis uflebaTa evropuli sasamarTlos es gad
awyvetileba uSualod eqstradicias ar ukavSirdeba 
da ZiriTad uflebebSi eqstradiciasTan SedarebiT 
ufro araintensiurad Carevis formas _ gaZevebas exe
ba, Tumca, eqstradiciis sferozec vrceldeba.603 igi 
gansakuTrebul interess imsaxurebs, radgan kavSiris 
wevr saxelmwifoebs akisrebs ormxrivi ndobis prin
cipisgan gansxvavebulad moqmedebis movaleobas. faq
tobrivad, evropulma sasamarTlom ganacxada, rom 
kavSiris wevri saxelmwifo valdebulia Seafasos sxva 

600 iqve, 358e paragrafi.
601 iqve, 359e paragrafi.
602 iqve, 367e paragrafi.
603 Heard, C., Mansell, D.: The European Arrest Warrant: the role of judges 

when human rights are at risk, NEW J. EUR. CRIM. L., 2011, p. 144.
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wevr qveyanaSi konvenciis me3 muxlis dacvis stand
arti da piris gadacemis Sesaxeb gadawyvetileba mxo
lod amis Semdeg miiRos. piris gadacemis amgvari stan
darti SesaZlebelia gamoyenebul iqnes dakavebis 
evropuli orderis aRsrulebis sakiTxis ganxilvis 
procesSic.

1.2.  Rirsebis uflebis dacvis evrokavSiris standarti

marTlmsajulebis evropul sasamarTlos rogorc iT
qva, eqstradiciis sferoSi Rirsebis uflebis dacvis 
TvalsazrisiT adamianis uflebaTa evropuli sasa
mar Tlosgan gansxvavebuli midgoma aqvs. pirvel rig
Si aRsaniSnavia, rom ZiriTad uflebaTa qartiis Zala
Si Sesvlis Semdeg, igi praqtikaSi iyenebs ara ada mianis 
uflebaTa dacvis evropuli konvenciis me3 muxls, 
aramed mis analogs _ qartiis pirvel muxlsa (Rirse
bis ufleba) da me4 muxls (wamebis, araadamianuri an 
Rirsebis Semlaxveli mopyrobis an sasjelis akrZal
va). mniSvnelovania iTqvas, rom ZiriTad uflebaTa 
qartiiT gaTvaliswinebuli TiToeuli uflebis, maT 
Soris Rirsebis uflebis Sinaarsi srulad Sesabamis
ia, identuria adamianis uflebaTa dacvis evropuli 
konvenciiT aRiarebuli uflebebis.604 aqedan ga momdi

604 Explanation Relating to the Charter of Fundamental Rights, (2007/C 
303/02), p. 19, xelmisawvdomia vebgverdze: https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007X1214%2801%29 
(ukanasknelad gadamowmebulia: 30.08.2021).
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nare, evropul konvenciasa da ZiriTad uf leba Ta qa
rtias Soris normatiuli kolizia ar arsebobs.

marTlmsajulebis evropul sasamarTlos eqstradici
isas Rirsebis uflebis dacvis konteqstSi mxolod 
ori gadawyvetileba da orive winaswari gadawyvetilebis 
proceduris farglebSi aqvs miRebuli. aqedan Rirse
bis uflebis dacvis testi ganaviTara araniosisa da 
kaldararus gaerTianebul saqmeebSi da igi momdevno 
saqmeSic gamoiyena.605 es gadawyvetileba sakmarisia im 
modalobebis analizisTvis, romlebsac marTlmsaju
lebis evropuli sasamarTlo eqstradiciis qvaziev
ropul sistemaSi Rirsebis uflebasTan mimarTebaSi 
aviTarebs.

2015 wels marTlmsajulebis evropul sasamarTlos 
winaswari gadawyvetilebis proceduris farglebSi 
SekiTxviT mimarTa bremenis umaRlesma regionulma 
sasamarTlom, romelic ixilavda ungreTis moqalaq
is araniosisa da rumineTis moqalaqis kaldararus 
mimarT gamocemuli dakavebis evropuli orderebis 
aRsrulebis sakiTxs.606

ungreTSi, miSkolcis pirveli instanciis sasamarTlos 
mier araniosis winaaRmdeg ori dakavebis evropuli 

605 ix.: marTlmsajulebis evropuli sasamarTlos 2018 wlis 25 
ivlisis gadawyvetileba saqmeze: ML [C-220/18].

606 am saqmeebis analizisTvis aseve vrclad ix.:Van Ballegooij, W., 
Bárd, P.:  Mutual Recognition and Individual Rights, Did the Court get it Right? 
New Journal of European Criminal Law, vol. 7, 2016, pp. 446-464.
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orderi iyo gamoceuli. orive orderiT, mas bralad 
edeboda qurdoba da ungreTi iTxovda sisxlissamarT
lebrivi devnis mizniT mis gadacemas.607

kaldararus mimarT dakavebis evropuli orderi faga
rasasis pirveli instanciis sasamarTlos mier iyo 
gamocemuli, Tumca, araniosis saqmisgan gansxvavebiT, 
rumineTSi mas ukve sasjelis saxiT dakisrebuli hqon
da Tavisuflebis aRkveTa erTi wliTa da 8 Tvis vadiT 
avtosatransporto saSualebis marTvis uflebis ga
reSe eqspluataciisaTvis.608

bremenis umaRlesma regionulma sasamarTlom saer
TaSoriso organizaciebis angariSebsa da adamianis 
uflebaTa evropuli sasamarTlos gadawyvetilebebze 
dayrdnobiT, romlebic miuTiTebdnen rumineTisa da 
ungreTis sapatimro dawesebulebebSi evropuli kon
venciis me3 muxlTan Seusabamo mdgomareobis arse
bobaze, mZime sacxovrebel pirobebsa  da araadamianur 
mopyrobaze, ar miiRo araniosisa da kaldararus eqs
tradiciis Sesaxeb gadawyvetileba, Tumca, dakavebis 
evropuli orderebis aRsrulebaze uari ar ganucxa
debia.609 man evrokavSiris samarTlis mimarT ke Til
ganwyoba gamoavlina, saqmeebis ganxilva SeaCera da 

607 marTlmsajulebis evropuli sasamarTlos 2016 wlis 05 apr
ilis gadawyvetileba gaerTianebul saqmeebze: Pál Aranyosi [C 
404/15], Robert Căldăraru [C 659/15 PPU], 30e da 31e paragrafebi.

608 iqve, 48e da 49e paragrafebi.
609  iqve, 42e44e da 59e61e paragrafebi.
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marTlmsajulebis evropul sasamarTlos mimarTa ori 
SekiTxviT:610

 — SesaZlebelia Tu ara CarCogadawyvetilebis pir
veli muxlis me3 paragrafi611 ganmartebul iqnes 
imgvarad, rom dakavebis evropuli orderi ar iqnes 
aRsrulebuli, rodesac arsebobs mtkice indika
torebi, romlebic miuTiTeben orderis gamomcem 
wevr saxelmwifoSi patimrobis pirobebis evro
kavSiris Sesaxeb xelSekrulebis me6 muxlTan612 

610 iqve, 46e da 63e paragrafebi.
611 „am CarCogadawyvetilebas ar aqvs evrokavSiris Sesaxeb xe

lSekrulebis me6 muxliT gaTvaliswinebuli ZiriTadi ufle
bebisa da samarTlebrivi principebis dacvis valdebulebaze 
modifikaciis efeqti.“

612 „1. kavSiri aRiarebs uflebebs, Tavisuflebebsa da prin
cipebs, romelic gaTvaliswinebulia 2007 wlis 12 dekem
bers strasburgSi miRebuli ZiriTad uflebaTa 2000 wlis 
07 dekembris qartiiT, romelsac eniWeba igive samarTle
brivi Rirebuleba, rac [damfuZnebel — g.m.] xelSekrule
bebs. qartiis normebi ar afarToeben [damfuZnebeli — g.m.] 
xelSekrulebebiT kavSirisTvis miniWebul kompetenciebs. 
qartiaSi arsebuli uflebebi, Tavisuflebebi da principebi 
ganimarteba qartiis me7 Tavis im zogadi debulebebis Se
sabamisad, romlebic aregulireben mis interpretaciasa da 
moqmedebis sferos da qartiaSi miTiTebuli ganmartebebis 
gaTvaliswinebiT, romlebic gadmoceulia am debulebebis 
wyaroebSi.

 2. kavSiri miuerTdeba adamianis uflebaTa dacvis evropul 
konvencias. mierTebas efeqti ar eqneba kavSirisTvis [dam
fuZnebeli — g.m.] xelSekrulebebiT miniWebul da gansaz
Rvrul kompetenciebze.
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 aSkara Seusabamobaze? dakavebis evropuli or
deris adresat saxelmwifos SeuZlia Tu is val
debulia, rom aseT situaciaSi piris gadacemamde 
daadginos patimrobis pirobebis specifikuri min
imaluri moTxovnebi da iTxovos maTi Sesrulebis 
garantia?

 — SeiZleba Tu ara CarCogadawyvetilebis me5 mux
lisa da me6 muxlis pirveli paragrafis inter
pretacia iseTnairad, rom sasamarTloebs aseve 
miniWebuli aqvT uflebamosileba gascen patim
robis pirobebis Sesaxeb garantiebi, Tu aseTi 
garantiebis dakavebis evropuli orderis adre
sati saxelmwifosTvis micema unda ganxorciel
des orderis gamomcemi saxelmwifos erovnuli 
kanonmdeblobis Sesabamisad?

TavisTavad faqti, rom erovnul sasamarTlos (am SemTx
vevaSi bremenis umaRles regionul sasamarTlos) aqvs 
seriozuli eWvi, rom dakavebis evropuli orderis Ses
ruleba piris mimarT gamoiwvevs evropuli konvenciis 
me3 muxliT akrZalul mopyrobas da miuxedavad amisa 
uars ar acxadebs mis aRsrulebaze, miuTiTebs eqs
tradiciis qvazievropul sistemaSi adamianis ufleba
Ta dacvis evropuli konvenciis standartebis sul 
mcire SeferxebiT moqmedebaze. aseT mdgomareobas ga

 3. adamianis uflebaTa dacvis evropuli konvenciiT garan
tirebuli ZiriTadi uflebebi, romlebic gamomdinareoben 
wevr saxelmwifoTa saerTo konstituciuri tradiciebidan, 
warmoadgenen kavSiris samarTlis zogad principebs.“.
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napirobebs eqstradiciis qvaziev ropul modelSi ormx
rivi ndobisa da ormxrivi aRiarebis principebis613 ar
seboba, romlebic safrTxes uqmnian evrokavSiris 
si  vr ceSi evropuli konvenciis efe qtian dacvas. marTl
msajulebis evropuli sasa marTlo swored am princi
pebs iyenebs Rirsebis uf lebasTan mimarTebaSi evropul 
konvenciaze dabali standartis gamoyenebis gasamarT
leblad. misi TqmiT, or mxrivi aRiareba, romelic da
kavebis evropuli orderis sistemis qvakuTxedia, da
fuZnebulia wevr saxelmwifoebs Soris ormxriv ndo ba ze, 
rac qmnis prezumfcias, rom maTi samarTlebrivi sis
temebiT ZiriTa di uflebebi daculia iseve efeqtianad 
rogorc evrokavSiris, gansakuTrebiT ki ZiriTad 
uflebaTa qar tiis doneze.614 marTlmsajulebis evro
pulma sasamar Tlom am saqmeSi gaimeora, rom kavSiris 
wevri sa    xel  mwifos mimarT ormxrivi ndobis principis 
Zi ri Ta di moTxovnaa, rom garda gamonaklisi SemTxve v
e bi  sa, yvela sxva wevr saxelmwifoSi ZiriTadi uflebe
bis dacvis xarisxi miiCnios kavSiris samarTlis stan
dartebTan Sesaba misad.615 sasamarTlo erTerT aseT 
ga mo naklis Sem Txvevad Rirsebis uflebis dacvas miiC
nevs.616 am konteqstSi igi ZiriTad uflebaTa qartiis 

613 ormxrivi ndobisa da ormxrivi aRiarebis principebTan daka
vSirebiT vrclad ix.: Tavi III, §2.1.

614 marTlmsajulebis evropuli sasamarTlos 2016 wlis 05 apr
ilis gadawyvetileba gaerTianebul saqmeebze: Pál Aranyosi [C 
404/15], Robert Căldăraru [C 659/15 PPU], 77e paragrafi.

615 iqve, 78e paragragi.
616 iqve, 88e paragrafi.
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pirvel da meoTxe muxlebTan erTad miuTiTebs evro
puli konvenciis me3 muxlzec, adamianis uflebaTa 
evropu li sasamarTlos precedentul samarTalzec617 

da eqs t ra diciis qvazievropuli sistemis farglebSi 
qmnis dakavebis evropuli orderis gamgzavn saxelmwi
foSi piris SesaZlo wamebis, araadamianuri an Rirsebis 
Se mlaxveli mopyrobis an sasjelis Sefasebis instru
ments. misi TqmiT, dakavebis evropuli orderis adre
sati saxelmwifos sasamarTlos, rodesac mtki ce bu
lebebis safuZvelze miaCnia, rom arsebobs rea luri 
riski dakavebis evropuli orderis gamg zavn saxelmwi
foSi patimrobaSi myof pirebs epyrobodnen araadami
anurad an sastikad, igi valdebulia dakavebis evropu
li orderis aRsrulebamde es riski Seafasos, raTa 
gadacemis Semdeg piri ar daeqvemdebaros arasaTanado 
mopyrobas.618 sasamarTlo riskis realurad SefasebisT
vis da orderis aRsrulebasTan dakavSirebiT saboloo 
gadawyvetilebis miRebisaTvis ramdenime kumulaciur 
etaps adgens:

wamebis, araadamianuri an Rirsebis Semlaxveli mopy
robis zogadi riskis Sefaseba — dakavebis evropuli 
orderis adresati sasamarTlo valdebulia daeyrd
nos obieqtur, sando, specialur da saTanadod ganax
lebul informacias dakavebis evropuli orderis 
gamgzavn saxelmwifoSi patimrobis pirobebTan daka
vSirebiT, romelic unda miuTiTebdes patimrobis 

617 iqve, 87e paragrafi
618 iqve, 88e paragrafi.
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arasaTanado pirobebis sistematur an zogad xarve
zebze an pirTa garkveuli jgufis mimarT arasaTana
do mopyrobaze an zogierT sapatimro dawesebule baSi 
arsebul mZime mdgomareobaze.619 es informacia Se  sa
Zloa mopovebul iqnes adamianis uflebaTa evropu li 
sasamarTlos precedentuli samarTlidan, dakavebis 
evropuli orderis gamomcemi saxelmwifos sasamarT
loebis praqtikidan, evropis sabWos organoebis an 
gaeros egidiT moqmedi organizaciebis gadawyvetile
bebidan, angariSebidan da sxva aseTi tipis oficial
uri dokumentebidan. Tumca, marTlmsajulebis evro
puli sasamarTlo mxolod patimrobis arasaTanado 
pirobebis zogad an sistemur konteqsts ar miiCnevs 
sakmaris garemoebad dakavebis evropuli orderis 
SeusruleblobisTvis.620 igi erovnul sasamarTlos 
sTxvos konkretulad, uSualod gadasacemi piris 
mimarT Rirsebis uflebis sawinaaRmdego mopyrobis 
realuri saSiSroebis Sefasebasac,621 radgan patimro
bis arasaTanado pirobebis zogadi an sistemuri md
gomareoba imTaviTve ar gulisxmobs, rom gadasacem 
pirsac eqstradiciis SemTxvevaSi Rirsebis uflebis 
sawinaaRmdegod moepyrobian.622

araadamianuri an Rirsebis Semlaxveli patimrobis konk
retuli riskis Sefaseba gadasacem pirTan mimarTebaSi 

619  iqve, 89e paragrafi.
620 iqve, 91e paragrafi.
621 iqve, 92e paragrafi.
622 iqve, 93e paragrafi.
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— dakavebis evropuli orderis adresati sasamarTlo 
valdebulia Seafasos arsebobs Tu ara substanciuri 
safuZveli ivaraudos, rom dakavebis evropuli or
deris aRsrulebisas am piris patimroba iqneba araa
damianuri an Rirsebis Semlaxveli mopyrobis tol
fasi.623 am mizniT man dakavebis evropuli orderis 
gamgzavn sasamarTlos dauyovnebliv unda Txovos 
damatebiTi informaciis miwodeba piris gadacemis 
Semdeg misi patimrobis mdgomareobasTan dakavSirebiT 
da misi mowodebisTvis gansazRvros realisturi vada, 
rac Tavsebadi unda iyos CarCogadawyvetilebiT dad
genil vadebTan.624 

gadawyvetilebis miRebis etapi — Tu dakavebis evropu
li orderis gamgzavni sasamarTlos mowodebuli in
formaciiT gadasacemi piris Rirsebis uflebis dar
Rvevis riski gaqarwyldeba,625  maSin dakavebis evro puli 
orderi unda aRsruldes da piris eqstradicia gan
xorcieldes. gansakuTrebiT sainteresoa marTlm sa
julebis evropuli sasamarTlos midgoma im SemTx ve
vasTan dakavSirebiT, rodesac dakavebis evropuli 
or deris adresati sasamarTlo miwodebuli informa
ciis safuZvelze CaTvlis, rom arsebobs realuri ris
ki dakavebis evropuli orderis Sesrulebis Semdeg 
piris mimarT Rirsebis uflebis sawinaaRmdegod mopy

623 iqve, 94e paragrafi.
624 iqve, 95e da 97e paragrafebi.
625 iqve, 103e paragrafi.
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robis TvalsazrisiT. igi calsaxad Tavs ikavebs ga
nacxados, rom amgvar viTarebaSi ar unda Sesrul des 
dakavebis evropuli orderi da erovnul sasamarT   los 
mouwodebs misi aRsrulebis gadavadebisken, Tumca sa
samarTlom saqmis ganxilva ar unda miatovos.626 xse
nebul aspeqtSi aSkarad aris SesaZlebeli marTl msa
julebis evropuli sasamarTlosa da adamianis uf  lebaTa 
evropuli sasamarTlos gansxvavebuli mid  go mebis da
naxva. adamianis uflebaTa evropuli sa sa marTlos prec
edentuli samarTali pirdapir adgens konvenciis me3 
muxlis sawinaaRmdego mopyrobis rea luri saSiSroebi
sas, riskisas eqstradiciis akrZalvas.627

marTlmsajulebis evropuli sasamarTlo Tvlis, rom 
Tu Rirsebis uflebis darRvevis realuri riski go
nivrul vadaSi ar gaqarwyldeba, erovnulma sasamarT
lom unda gadawyvitos daasrulos Tu ara gadacemis 
procedura.628

evrokavSiris sasamarTlo am gadawyvetilebis arcerT 
nawilSi ar saubrobs gadasacemi piris Rirsebis uflebis 
SesaZlo darRvevisas dakavebis evropuli orderis 
Seusruleblobaze. Tumca, varaudis saxiT SeiZleba 

626 iqve, 98e paragrafi.
627 adamianis uflebaTa evropuli sasamarTlos 1989 wlis 07 

ivlisis gadawyvetileba saqmeze: Soering v. The United Kingdom 
[14038/88], 88e paragrafi.

628 marTlmsajulebis evropuli sasamarTlos 2016 wlis 05 apr
ilis gadawyvetileba gaerTianebul saqmeebze: Pál Aranyosi [C 
404/15], Robert Căldăraru [C 659/15 PPU], 104e paragrafi.
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iTqvas, rom marTlmsajulebis evropuli sasamarT
lo amgvari safuZvliT dakavebis evropuli orderis 
Seusruleblobas mTlianobaSi ar gamoricxavs.

marTlmsajulebis evropuli sasamarTlos mier ganvi
Tarebuli Rirsebis uflebis dacvis meqanizmi adami anis 
uflebaTa evropuli sasamarTlos testTan Se da rebiT 
kompleqsuria.629 mas kavSiris samarTlis mi marT keTil
ganwyobac axasiaTebs. eqstradiciis ganzomilebaSi 
Rirsebis uflebis dacvis konvenciur da evrokavSiris 
standartebs Soris gansxvavebaa or ZiriTad aspeqtSi.

pirveli, adamianis uflebaTa evropuli sasamarTlo 
konvenciis me3 muxliT akrZaluli mopyrobis real
uri riskis arsebobisas pirdapir krZalavs eqstradi
cias, xolo marTlmsajulebis evropuli sasamarTlo 
Rirsebis uflebis darRvevis aSkara da realuri riskis 
dadgenis Semdegac dauSveblad Tvlis dakavebis ev
ropuli orderis Seusruleblobas da erovnul sa
samarTlos sTxovs damatebiTi informaciis moZiebas. 
Tumca, bundovania ra tipis damatebiT informacias 
gulisxmobs marTlmsajulebis evropuli sasamarTlo. 
igi masSi garantias akrZaluli mopyrobis prevenci
asTan mimarTebaSi ar unda moiazrebdes, radgan breme
nis umaRlesi regionuli sasamarTlos meore dasmul 
SekiTxvasTan dakavSirebiT saerTod ar umsjelia.

629 Sead.: Pieter, A.: The European Arrest Warrant system: Recent develop-
ments in the case law of the Court of Justice, MJECL, vol. 24(6), 2017, p. 
900.
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meore, fundamenturi gansxvavebaa am or saerTaSor
iso sasamarTlos Soris Rirsebis uflebis dacvis 
suliskveTebasa da mondomebaSi. adamianis uflebaTa 
evropuli sasamarTlo konvenciis me3 muxlTan 
mimarTebiT meqanizmebs qmnis Rirsebis uflebis maRa
li, pragmatuli standartisken mimarTuli praqtikiT. 
marTlmsajulebis evropuli sasamarTlo am sakiTxSi 
ufro midrekilia evrokaSiris samarTlis efeqtiano
bisa da qmediTobis SenarCunebisken da mis sasarge
blod ixreba. is swored am mizeziT ar miuTiTebs 
mkafiod Rirsebis uflebis darRvebis realuri risk
is arsebobis drosac dakavebis evropuli orderis 
aRusruleblobaze.630

2.  koliziuri midgomebi braldebulis dauswreblad 
gamotanili sasamarTlos gadawyvetilebis gadasin
jvis meqanizmTan mimarTebaSi

marTlmsajulebis evropuli sasamarTlos qvemoT ganx
iluli gadawyvetileba garda imisa, rom ukavSirdeba 
eqstradiciis qvazievropul sistemaSi saqmis samar
Tliani ganxilvis uflebis espaneTisa da germaniis 
konstituciebiT dacvis xarisxze ufro dabali stand

630 Gáspár-Szilágyi S.: Joined Cases Aranyosi and Căldăraru: Converging Hu-
man Rights Standards, Mutual Trust and a New Ground for Postponing a 
European Arrest Warrant, Eur. J. Crime Crim. L. & Crim. Just. 2016, p. 218.
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artiT dacvas, aseve sainteresoa im TvalsazrisiT, rom 
arasupranacionalur aqts — CarCogadawyvetilebas 
mianiWa moqmedebis upiratesoba ZiriTadi uflebis 
dacvis konstituciur normebTan mimarTebaSi.

ZiriTadi uflebebis dacvis konstituciuri standar
tis kavSiris samarTlis Sesabamisad redefinire bis 
sakiTxi sakmaod aqtualuria evropis samarTlis lite
raturaSi da gansakuTrebul gaazrebas saWiro ebs, Tum
ca misi srulyofili ganxilva scildeba am naSromis 
konteqstsa da mizans. aqedan gamomdinare, qvemoT Sef
asebulia in absentia sasamarTlos gadawyvetilebis ga
dasinjvisTvis dadgenili konstituciuri da evrokav
Siris standartebi. evrokavSiris samarTlis kon teqstSi 
ganxilulia marTlmsajulebis evropuli sasamarTlos 
mier melonis saqmeze miRebuli gadawyvetileba.631 In 
absentia sasamarTlos gadawyvetilebis gadasinjvisT
 vis dadgenili konstituciuri standartis WrilSi 
Semo Ta vazebulia germaniis federaluri sakonstitu
cio sasamarTlos e.w. Solange III-is saxelwodebiT cnobi
li ga dawyvetileba, romelic germaniis federaluri 
sa kon s titucio sasamarTlos mxridan aris instituciu

631 am gadawyvetilebis analizisTvis aseve ix.: Cavallone, G.: Euro-
pean arrest warrant and fundamental rights in decisions rendered in ab-
sentia: the extent of Union law in the case C-399/11 Melloni v. Ministerio 
Fiscal, EUR. CRIM. L. REV., 2014, pp. 19-40. Vervaele, J.: The European 
Arrest Warrant and Applicable Standards of Fundamental Rights in the EU, 
Rev. Eur. Adm. L., 2013, pp. 41-54; Pérez, A.: Spanish Constitutional Court 
Constitutional Dialogue on the European Arrest Warrant: To Spanish Con-
stitutional Court Knocking on Luxembourg’s Door; Spanish Constitutional 
Court, Order of 9 June 2011, AaC 86/2011, EUCONST, 2012, pp. 105–127.

371



307

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

ri reaqcia kavSiris sasamarTlos mier melonis saqmeze 
ganvi Tarebul koncefciasTan mimarTebaSi.

2.1.  braldebulis dauswreblad gamotanili sasamarT
los gadawyvetilebis gadasinjvis meqanizmis 
evrokavSiris standarti

2004 wels boloniis saapelacio sasamarTlos mier 
gamocemuli iqna dakavebis evropuli orderi itali
is moqalaqe stefano melonis winaaRmdeg. dakavebis 
evropuli orderis Tanaxmad, meloni iyo msjavrde
buli TaRliTobisTvis da mas dauswreblad sasjelis 
sa xiT dakisrebuli hqonda Tavisuflebis aRkveTa 10 
wlis vadiT.632 2008 wels dakavebis evropuli orderis 
aRsrulebis mizniT espaneTis centraluri sagamoZie
bo sasamarTlos brZanebiT meloni policiam daakava.633 
igi ar daTanxmda italiisTvis gadacemas, Tumca, uma
Rlesi erovnuli sasamarTlos gadawyvetilebiT is 
italiaSi eqstradicias mainc daeqvemdebara.634

melonis SefasebiT, vinaidan italiis sisxlis samarT
lis saproceso kodeqsi ar iTvaliswinebda bralde

632 marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 Te
bervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, [C-
399/11], me14 paragrafi.

633 iqve, me15 paragrafi.
634 iqve, me17 paragrafi.
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bu lis dauswreblad miRebuli gadawyvetilebis ga
dasinjvis meqanizms, dakavebis evropuli orderi ar 
unda aRsrulebuliyo, radgan erTi mxriv, ̀ dakavebis 
evropuli orderisa da piris gadacemis procedure
bis Sesaxeb~ CarCogadawyvetilebis Sesabamisad arse
bobda gadacemaze uaris Tqmis safuZveli, meore mxriv, 
aseTi saSualebis ar arseboba ewinaaRmdegeboda es
paneTis konstituciis 24e muxlis me2 punqtiT aRi
arebul saqmis samarTliani ganxilvis uflebas. igi 
Tvlida, rom saqmis samarTliani ganxilvis uflebis 
amgvari SezRudviT ilaxeboda adamianis Rirsebac, 
vinaidan mas ar gaaCnda eqstradiciis momTxovn saxel
mwifoSi mZime danaSaulisTvis dakisrebuli sasjelis 
gasaCivrebis SesaZlebloba, rac Tavis mxriv, ver uz
runvelyofda dacvis uflebis efeqtian realizacias.635 
aqedan gamomdinare, melonim mimarTa espaneTis sa
konstitucio sasamarTlos da moiTxova misi itali
is T vis gadacemis mizniT miRebuli sasamarTlo gad
awyvetilebis gauqmeba. espaneTis sakonstitucio sa
samarTlom dasaSvebad cno konstituciuri sarCeli,636 

 Tumca saqmis arsebiTi wesiT ganxilvamde didi xnis 
ganmavlobaSi pirvelad miiRo gadawyvetileba winas
wari gadawyvetilebis proceduris farglebSi marTlm
sajulebis evropuli sasamarTlosaTvis mimarTvis 
Taobaze.637

635 iqve, me18 paragrafi.
636  iqve, me19 paragrafi.
637 Pérez, A.: Spanish Constitutional Court Constitutional Dialogue on the 
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aRsaniSnavia, rom espaneTis sakonstitucio sasamarT
los praqtikiT saqmis samarTliani ganxilvis uflebas 
gaaCnia ̀ gare~ efeqti, rac gulisxmobs eqstradiciis 
momTxovn saxelmwifoSi am uflebis realizaciisTvis 
minimaluri materialurproceduruli instrumen
tebis uzrunvelyofas.638 sasamarTlos TqmiT, Tu eqs
tradicias daqvemdebarebuli piris uflebis dacvis 
aseTi elementaruli standarti ar arsebobs, arapir
dapiri formiT irRveva espaneTis konstituciiT ga
rantirebuli saqmis samarTliani ganxilvis ufleba 
da uxeSad ilaxeba adamianis Rirseba.639 espaneTis sa
konstitucio sasamarTlom 2009 wels gaauqma piris 
ru mineTSi eqstradiciasTan dakavSirebuli miRe bu
li sasamarTlo gadawyvetileba im safuZvliT, rom 
da kavebis evropuli orderi ar Seicavda rumineTSi 
eqstradicias daqvemdebarebuli piris dauswreblad 
da mis winaaRmdeg miRebuli ganaCenis gadasinjvis 
meqanizms.640

European Arrest Warrant: To Spanish Constitutional Court Knocking on 
Luxembourg’s Door; Spanish Constitutional Court, Order of 9 June 2011,  
86/2011, EUCONST, 2012, p. 125

638 marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 Te
bervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, [C-
399/11], me20 paragrafi. vrclad ix.: Manzano, M. P.: The Spanish 
Constitutional Court and the Multilevel Protection of Fundamental Rights 
in Europe; Matters Relating to ATC 86/2011, of 6 June, EUR. CRIM. L. REV., 
2013, pp. 79-106.

639 marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 Te
bervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, [C-
399/11], me20 paragrafi.

640 iqve, 22e paragrafi.
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espaneTis sakonstitucio sasamarTlo winamdebare 
saqmeSi aRmoCnda dilemis winaSe. kavSiris wevri saxel
mwifos sakonstitucio sasamarTlos ar gaaCnia evro
kavSiris meoreuli samarTlis wyaroebis konstitu
ciurobis Sefasebis uflebamosileba.641 amasTan, espa  neTi 
rogorc kavSiris wevri qveyana valdebuli iyo aRes
rulebina ̀ dakavebis evropuli orderisa da pi  ris gada
cemis procedurebis Sesaxeb~ CarCogadawyve ti lebis 
Sesabamisad gamocemuli dakavebis evropuli orderi. 
Tu igi espaneTis umaRlesi erovnuli sasamarTlos 
brZa nebas Zaladakargulad gamoacxadebda, gauqmdebo da 
italiisTvis melonis gadacemis samarTlebrivi safuZ
veli da espaneTi xsenebuli CarCogadawyveti lebiT 
nakisr valdebulebas daarRvevda. Tumca, Tuki espane
Tis umaRlesi sasamarTlos gadawyvetileba konstitu
ciasTan Tavsebadad gamocxaddeboda da meloni sasje
lis aRsrulebis mizniT italias gadaecemoda, erTi 
mxriv, Seicvleboda espaneTis sakonstitucio sasamarT
los praqtika, meore mxriv, sul mcire Semcirdeboda 
espaneTis konstituciiT garantirebuli saqmis samar
Tliani ganxilvis uflebisa da adamianis Rirsebis 
uflebis dacvis standartebi. aqedan gamomdinare, es
paneTis sakonstitucio sasamarTlom winaswari gad
awyvetilebis proceduris farglebSi mimarTa marTlm
sajulebis evropul sasamarTlos Semdegi SekiTxviT: 

641 marTlmsajulebis evropuli sasamarTlos 1970 wlis 17 de
kembris gadawyvetileba saqmeze: Internationale Handelsgesellschaft 
mbH v Einfuhr- und Vorratsstelle für Getreide und Futtermittel [C-11-70], 
me4 paragrafi.
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ZiriTad uflebaTa qartiis 47e (saqmis samarTliani 
ganxilvis ufleba), 48e (udanaSaulobis prezumfcia da 
dacvis ufleba) da 53e (uflebis dacvis done)642 mux
lebis sistemuri ganmartebis SemTxvevaSi, ufleba aqvs 
Tu ara kavSiris wevr saxelmwifos, romelic aris eqs
tradiciis Txovnis mimRebi, sakuTari konstituciiT 
aRiarebuli ZiriTadi uflebis ufro maRali standar
tiT dacvidan gamomdinare uari Tqvas dakavebis evro
puli orderis aRsrulebaze im SemTxvevaSi, rodesac 
eqstradiciis momTxovn saxelmwifoSi ar arsebobs 
eqstradicias daqvemdebarebuli piris dauswreblad 
gamotanili gamamtyunebeli ganaCenis gadasinjvis meqa
nizmi?

SekiTxvis motivaciidan calsaxaa, rom espaneTis sa
konstitucio sasamarTlos surda ZiriTad uflebaTa 
qartiis 53e muxlis safuZvelze am saqmeSi gamoey
enebina konstituciuri standarti, radgan igi ufro 
maRal doneze icavda ZiriTad saproceso uflebebs 
vidre evrokavSiris samarTali, kerZod CarCogad
awyvetileba. 

642 ZiriTad uflebaTa qartiis 53e muxlis mixedviT, „am qartiis 
arc erTi debuleba ar unda ganimartos ise, rom man Sez
Rudos an xelyos adamianis nebismieri ufleba da ZiriTadi 
Tavisufleba, romelic aRiarebuli da moqmedia evrokavSiris 
samarTalSi da saerTaSoriso samarTalSi, saerTaSoriso xe
lSekrulebebSi, romlis monawile aris kavSiri, gaerTianeba 
an yvela wevri saxelmwifo, maT Soris adamianis uflebaTa 
dacvis evropul konvenciaSi da wevr saxelmwifoTa konsti
tuciebSi.“
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marTlmsajulebis evropuli sasamarTlo aris evro
kavSiris samarTlis erTianobis, uzenaesobisa da efeq
tianobis aRsrulebis garanti. Rirsebis uflebis da
c vis instrumentis dadgenisas gamoCnda, rom igi 
zo  g jer am miznis miRwevas cdilobs ZiriTadi ufle
be bis instrumentaluri dacvis standartis Semcire
bis xarj zec. am mxriv, es SemTxvevac ar aris gamonak
lisi. mocemul saqmeSi marTlmsajulebis evropulma 
sasamarTlom erTmniSvnelovnad ganacxada, rom Ziri
Tad uflebaTa qartiis 53e muxlis imgvari ganmarte
ba, romelic kavSiris wevr saxelmwifos aniWebs Sesa
Zleblobas ar gamoiyenos evrokavSiris samarTali, 
romelic srul SesabamisobaSia qartiasTan643 da imo
qmedos sakuTari konstituciuri standartis Sesa  ba
misad, `gaanadgurebs~ evrokavSiris samarTlis uze
naesobis princips.644 marTlmsajulebis evropuli 
sa  sa marTlos TqmiT, misi precedentuli samarTliT 
dad genili evrokavSiris samarTlis uzenaesobis prin
cipi, romelic aris am samarTlebrivi wesrigis fun
damenturi maxasiaTebeli, krZalavs, gamoricxavs, rom 
erovnulma, maT Soris konstituciurma regulacieb
ma SezRudos, xelyos evrokavSiris samarTlis efeq
tianoba, moqmedeba wevri saxelmwifos teritoriaze.645 

643 marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 Te
bervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, [C-
399/11], 53e paragrafi.

644 iqve, 58e paragrafi.
645 iqve, 59e paragrafi.
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garda amisa, sasamarTlom xazi gausva kavSiris wevr 
saxelmwifoebs Soris ormxrivi ndobisa da ormxrivi 
aRiarebis principebis dacvis mniSvnelobas. man ga
nacxada, rom dakavebis evropuli orderis Seus
rulebloba CarCogadawyvetilebiT gaTvaliswinebu
li sagamonakliso SemTxvevebis garda, maT Soris, 
konstituciis normebis gamo, xelyofs ormxrivi ndo
bisa da ormxrivi aRiarebis principebs.646 am motiva
ciaze dayrdnobiT marTlmsajulebis evropuli sa
samarTlo dakavebis evropuli orderis aRsrulebasa 
da piris gadacemas ZiriTad uflebaTa qartiiT aRi
arebul saqmis samarTlianad ganxilvis uflebasTan 
Sesabamisad miiCnevs miuxedavad imisa, rom rogorc 
iTqva, pirs dakavebis evropuli orderis gamomcem 
saxelmwifoSi ar gaaCnda mis dauswreblad gamotani
li gamamtyunebeli ganaCenis gadasinjvis meqanizmi.

espaneTis sakonstitucio sasamarTlom marTlmsa
julebis evropuli sasamarTlos gadawyvetilebidan 
gamomdinare melonis konstituciuri sarCeli ar daak
mayofila da xsenebuli CarCogadawyvetilebis gam
oyenebiT espaneTis konstituciiT dadgenili saqmis 
samarTliani ganxilvis uflebisa da Rirsebis uflebis 
dacvis standarti Seamcira.

646 iqve, 63e paragrafi.
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2.2.  braldebulis dauswreblad gamotanili sasamarT
los gadawyvetilebis gadasinjvis meqanizmis ger
manuli standarti

germaniis federakurma sakonstitucio sasamarTlom 
germaniis moqalaqis kavSiris wevr saxelmwifosTvis 
gadacemis erovnuli normatiuli CarCos arakonsti
tuciurad gamocxadebis garda,647 miiRo kidev erTi 
precedentuli gadawyvetileba, romliTac in absentia 
sasamarTlos gadawyvetilebis aRsrulebis mizniT ga
mocemuli dakavebis evropuli orderis Seusru leb
lobis aqcesoruli, eqstradiciis qvazievropuli sis
 temiT gauTvaliswinebeli reJimi daadgina. da ka vebis 
evropuli orderis Seusruleblobis avto  no miuri 
germanuli instrumentis SemoReba ganxorci el da e.w. 
konstituciuri identobis kontrolis me    qa nizmis sa
fuZvelze, romlis arsebobisa da gamoyene bis ZiriT
adi samarTlebrivi motivacia germaniis Ziri Tad kanon
Tan erTad evrokavSiris Sesaxeb xelS ek  ru lebis me4 
muxlis me2 paragrafia. Tumca, ger maniis federalu
ri sakonstitucio sasamarTlos mier konstituciuri 
identobis kontrolis meqanizmis ganviTa rebis realu
ri mizezi aris instituciuri reaqcia marTlmsaju
lebis evropuli sasamarTlos mier melonis saqmeSi 
in absentia samarTalwarmoebis mimarT dadgenil prec
edentze.

647 ix.: Tavi III, §4.2.5.3.1.
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konstituciuri identobis kontrolis meqanizmi ger
manuli konstituciuri marTlmsajulebis dogmaturi 
koncefcia, politikis produqtia. misi mizania Senar
Cundes da xelSeuxebeli darCes germaniis ZiriTadi 
kanonis identoba, Tandayolili maxasiaTeblebi, arso
brivi elementebi da germanuli saxelmwifoebriobis 
principebi. igi sakonstitucio sasamarTlos aniWebs 
SesaZleblobas erovnuli Tu zeerovnuli aqtebis 
Sesabamisoba Seafasos germaniis ZiriTadi kanonis im 
muxlebTan mimarTebaSi, romlebic arian konstituci
uri identobis ganmsazRvreli, ZiriTadi kanonis yvela 
sxva normis inspiraciuli sawyisi.648

germaniis federalurma sakonstitucio sasamarTlom 
ganixila amerikis SeerTebuli Statebis moqalaqis kon
stituciuri sarCeli, romliTac sadavod iyo gamx
dari italiaSi in absentia sasamarTlos gadawyvetilebis 
aRsrulebis mizniT gamocemuli dakavebis evropuli 
orderis diuseldorfis miwis uzenaesi sasamarTlos 
mier Sesrulebis Sesaxeb gadawyvetileba. sadavo gad
awyvetilebiT Sesrulebas daeqvemdebara dakavebis ev
ropuli orderi, romelic gamocemuli iyo sasjelis 
saxiT dakisrebuli 30 wliT Tavisuflebis aRkveTis 
aRsasruleblad. aplikanti damnaSaved iqna cnobili 
kriminaluri dajgufebis wevrobisaTvis, romelsac 
gasaRebis mizniT italiaSi kokaini Sehqonda.

648 fircxalaSvili, a.: erovnuli samarTlis internacionaliza
ciidan saerTaSoriso samarTlis konstitucionalizaciamde, 
sakonstitucio samarTlis Jurnali, gamocema (1) 2018, gv. 50.
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melonis msgavsad, aplikanti miuTiTebda, rom itali is 
kanonmdebloba mas ar aZlevda gadacemis SemTxvevaSi 
xelaxali gasamarTlebis, maT Soris axali mtkicebule
bebis wardgenisa da gamokvlevis, dauswreblad miRebu
li sasamarTlo gadawyvetilebis Secvlis efe qtian da 
absolutur SesaZleblobas, radgan xelaxa li gasamar
Tlebis sakiTxis ganxilva iyo ara saape lacio sasamar
Tlos sakanonmdeblo valdebuleba, ara med diskrecia.649 
mas eqneba mxolod saqmis Zveli ma sa lebis apelaciis 
sa Sualeba, rac ar aris saqmis xe laxali ganxilvis tol
fasi.650  aplikantis SefasebiT, diu seldorfis miwis uze
naes sasamarTlos xelaxa  li gasamarTlebis uflebis 
garantiad ar unda mieCnia flo  renciis prokuraturis 
werilobiTi piroba, vinai dan  mas ar gaaCnda sakmarisi 
validuroba.651

sakonstitucio sasamarTlom am saqmeSi diuseldorfis 
miwis umaRlesi sasamarTlos mier germaniis ZiriT
adi kanonis pirveli muxliT aRiarebuli Rirsebis 
uflebis, rogorc ZiriTadi konstituciuri iden
tobis darRveva daadgina. man gadawyvetilebis moti
vaciisTvis germaniis ZiriTadi kanonis 103e muxliT 

649 germaniis federaciuli respublikis sakonstitucio sasa
marTlos 2015 wlis 15 dekembris gadawyvetileba saqmeze: 2 BvR 
2735/14, me10me14 paragrafebi, inglisur enaze Targmani xe
lmisawvdomia vebgverdze http://www.bundesverfassungsgericht.de/
SharedDocs/Entscheidungen/EN/2015/12/rs20151215_2bvr273514en.
html;jsessionid=8C76433FF1384ABF38F047A3F8583A4E.1_cid370 
(ukanasknelad gadamowmebulia: 30.08.2021).

650 iqve, me13 paragrafi.
651 iqve, me16me19 da 26e da 27e paragrafebi.
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garantirebuli saqmis samarTliani ganxilvis ufleba 
imitom ar gamoiyena, rom mas ar ganixilavs konsti
tuciuri identobis ganmsazRvrel debulebad. sakon
stitucio sasamarTlos sWirdeboda ufro maRali 
rangis uflebaze apelireba evrokavSiris samarTlis 
primatisa da efeqtianobis principis SezRudvisaTvis.

germaniis federaluri sakonstitucio sasamarTlos 
argumentacia konceptualuri TvalsazrisiT or naw
ilad SeiZleba daiyos. pirveli nawili eTmoba kon
stituciuri identobis kontrolis testis gamoyenebis 
dasabuTebas da misi Sinaarsis gansazRvras. meore na
wilSi ganxilulia diuseldorfis miwis uzenaesi sa
samarTlos gadawyvetilebis germaniis ZiriTad kanon
Tan Sesabamisoba.

sakonstitucio sasamarTlos TqmiT, germanuli da 
evropuli samarTlis koliziisas kavSiris samarTlis 
uzenaesoba germanul samarTalTan mimarTebaSi ar aris 
absoluturi xasiaTis da SezRudulia germaniis Zir
iTadi kanonis identobiT, romelsac erTobliobaSi 
ganamtkiceben ZiriTadi kanonis 23e muxlis pirveli 
paragrafi da 79e muxli.652 misi SefasebiT, ZiriTadi 
kanonis identobis kontroli ar arRvevs rogorc ka
vSiris wevr saxelmwifoebs, aseve kavSirsa da wevr 
saxelmwifoebs Soris loialurad TanamSromlobis 
valdebulebas, ufro metic, es meqanizmi aris gul
wrfeli TanamSromlobis principis Tandayolili el

652  iqve, 41e paragrafi.
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ementi.653 sasamarTlos azriT, Tavad kavSiris wevri 
saxelmwifos gadasawyvetia Tu ra farglebs daadgens 
evrokavSiris samarTlis moqmedebisTvis.654 mas ufle
ba aqvs gansakuTrebul SemTxvevaSi da mkafiod gan
sazRvruli pirobebiT evrokavSiris institutebis an 
saagentoebis mier miRebuli aqtebis moqmedeba Sewyvi
tos germaniis teritoriaze.655 misi azriT, aseTi mid
goma substanciur safrTxes ar qmnis evrokavSiris 
samarTlis unificirebulad gamoyenebisaTvis, radgan 
SeiZleba iSviaTad moxdes da mxolod konstituciuri 
identobis SenarCunebisTvis.656

sakonstitucio sasamarTlom ganacxada, rom Rirsebis 
ufleba aris germaniis konstituciuri wesrigis sa
fuZveli, saerTaSoriso organizaciebSi germaniis 
integraciis mandati, misi dacva ufro mniSvnelovania 
vidre evropuli integraciis miRwevis mizani.657 sasa

653 iqve, 44e paragrafi.
654 iqve. es midgoma ewinaaRmdegeba marTlmsajulebis evropuli 

sasamarTlos midgomas, mag. ix.: marTlmsajulebis evropuli 
sasamarTlos 2018 wlis 25 ivlisis gadawyvetileba saqmeze: 
ML [C-220/18]; marTlmsajulebis evropuli sasamarTlos 2016 
wlis 05 aprilis gadawyvetileba gaerTianebul saqmeebze: Ara-
nyosi and Căldăraru, [C-404/15 and C-659/15]; marTlmsajulebis ev
ropuli sasamarTlos 2013 wlis 26 Tebervlis gadawyvetile
ba saqmeze: Melloni v. Ministerio Fiscal [C-399/11].

655 germaniis federaciuli respublikis sakonstitucio sa
samarTlos 2015 wlis 15 dekembris gadawyvetileba saqmeze: 
2 BvR 2735/14, 45e paragrafi.

656 iqve, 46e paragrafi.
657 iqve, 49e paragrafi.
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marTlo Rirsebis uflebis erTerT ZiriTad kompo
nentad moiazrebs princips — ̀ araviTari pasuxismgeb-
loba bralis gareSe~ (nulla poena sine culpa), romelic 
moqmedebs eqstradiciis procesSic. sakonstitucio 
sasamarTlom am principis darRvevis safuZvlebad 
CaTvala SemTxveva, rodesac: 1. piris eqstradicia 
xorcieldeba dauswreblad gamotanili sasamarTlo 
gadawyvetilebis aRsasruleblad da am pirs ar aqvs 
xelaxali gasamarTlebis, axali mtkicebulebebis ward
genis, braldebis mier moyvanili faqtobrivi gare
moebebis sadavod miCnevis efeqtiani SesaZlebloba;658 
2. brali ar efuZneba realur, utyuar faqtebs da 
sasjeli dadgenilia aseTi garemoebebis safuZvelze.659

sakonstitucio sasamarTlo pirdapir miuTiTebs, rom 
marTlmsajulebis evropuli sasamarTlos mier mel-
onis saqmeSi dadgenili precedenti, romelic erovnul 
sasamarTlos avaldebulebs CarCogadawyvetilebiT 
dadgenil SemTxvevaSi a priori Seasrulos braldebulis 
dauswreblad gamotanili sasamarTlos gadawyvetile
bis aRsasruleblad gamocemuli dakavebis evropuli 
orderi, germaniis sasamarTloebs ar aTavisuflebs 
Rirsebis uflebasTan mimarTebaSi misi Semowmebis mo
valeobisgan.660 germaniis saerTo sasamarTloebma eqs
tradiciis procesSi daxmareba ar unda gauwion kav

658 iqve, 51e53e paragrafebi.
659  iqve, 57e paragrafi.
660 iqve, 82e — 83e paragrafebi.
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Siris wevri saxelmwifoebis sasamarTloebs adamianis 
Rirsebis uflebis darRvevaSi661 da miuxedavad imisa, 
rom eqstradiciis sferoSi kavSiris farglebSi moq
medebs ormxrivi ndobis principi, maT dakavebis ev
ropuli orderis Sesrulebamde safuZvlianad unda 
Seiswavlon yoveli saqmis faqtobrivi garemoebebi.662 
dakavebis evropuli orderis Sesrulebisas germaniis 
saerTo sasamarTloebma unda gamoiZion da Sea fa son 
eqstradiciis SemTxvevaSi rogor moepyroba mas kav
Siris sxva wevri saxelmwifo.663 sakonstitucio sa
samarTlom am sakiTxis SefasebisTvis sasamarTloebs 
analogiis saxiT eqstradiciis sferoSi arsebuli 
saerTaSoriso xelSekrulebebis normebis gamoye
nebisken mouwoda.664 man pirvel rigSi igulisxma eqs
tradiciis Sesaxeb evropuli konvencia, romelic Zi
riTadi evropuli mravalmxrivi saerTaSoriso aqtia 
am mi marTulebiT. sakonstitucio sasamarTlos Sefa
se biT, diu seldorfis miwis umaRlesi sasamarT los 
mier Rir  sebis uflebis darRveva gamoiwvia swored eqs
tra di ciis Semdgomi periodis samarTlebrivi Tval
sazrisiT gamouZieblobam, riTac man ver daaskvna, 
rom italiis sisxlis samarTlis procesualuri siste
ma ar iTvaliswinebs aplikantisTvis in absentia sasamarT
los gadawyvetilebis apelaciis etapze axali mtkice

661 iqve, 62e pragrafi.
662 iqve, 63e da 64e paragrafebi.
663 iqve, 65e pragrafi.
664 iqve, 76e paragrafi.
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bulebebis wardgenisa da maT gamokvlevaSi mona wileobis 
SesaZleblobas.665

germaniis federaluri sakonstitucio sasamarTlos es 
gadawyvetileba mniSvnelovania in absentia samarTalwar
moebis Sedegad gasamarTlebuli pirebis procesualu
ri uflebebis minimaluri standartis dadgenisaTvis. 
germaniis saerTo sasamarTloebi valdebulni arian 
in absentia sasamarTlos gadawyvetilebis aRsrule
basTan dakavSirebuli dakavebis evropuli orderis 
Sesrulebisas saTanadod gamoiZion da Seafason da
kavebis evropuli orderis gamgzavn saxelmwifoSi ra 
samarTlebrivi Sedegebi mohyveba piris gadacemas. faq
tobrivad, sakonstitucio sasamarTlom eqstradici
is qvazievropul sistemaSi in absentia sasamarTlos 
gadawyvetilebis aRsrulebis procesi gauTanabra 
eqstradiciis evropul meqanizmSi moqmed wess da 
Rirsebis uflebis dacvis miznebisTvis Seamcira ka
vSiris wevr saxelmwifoebs Soris arsebuli ndobis 
masStabi. es precedenti kidev erTxel miuTiTebs, rom 
adamianis ZiriTadi uflebis srulyofilad dacva da 
eqstradiciis qvazievropuli sistemis efeqtiani re
alizacia harmoniulad, Tanadroulad ver ganxor
cieldeba da moiTxovs romelime am mizans hqondes 
prioriteti meoresTan mimarTebaSi.

665 iqve, 109e paragrafi.
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3.  Sejameba

eqstradiciis sferoSi Rirsebis uflebis dacvasTan 
dakavSirebiT adamianis uflebaTa evropuli sasamarT
losa da marTlmsajulebis evropuli sasamarTlos 
midgomebSi gansxvaveba eqstradiciis sakiTxis Sefase
bis standartebSia. adamianis uflebaTa evropuli 
sasamarTlosTvis sakmarisia Rirsebis uflebis dar
Rveva daadginos, roca eqstradiciis procesSi arse
bobda evropuli konvenciis sawinaaRmdego mopyrobis 
realuri safrTxe, aseT SeTxvevebSi igi mouwodebs 
saxelmwifoebs eqstradiciis Txovnis Seusruleblo
bisken. maSin, rodesac marTlmsajulebis evropuli 
sasamarTlo, miuxedavad Rirsebis uflebis darRvevis 
zogadad ganWvretadi da konkretuli, realuri sa
frTxeebis arsebobisas, erovnul sasamarTloebs sTx
ovs eqstradiciis procedurebis gagrZelebas da da
kavebis evropuli orderis gamomcem saxelmwifoSi 
Rirsebis uflebis darRvevis mizezebis aRmofxvrisT
vis dalodebas. igi saboloo pasuxismgeblobas erov
nul sasamarTlos akisrebs im gagebiT, rom mas sTxovs 
amgvar SemTxvevebSi gadawyvitos piris gadacemis saki
Txi, marTlmsajulebis evropuli sasamarTlo Tavs 
ikavebs Rirsebis uflebis darRvevis realuri saSiS
roebis drosac dakavebis evropuli orderis Seus
ruleblobaze miTiTebisgan.

marTlmsajulebis evropuli sasamarTlo dauSveblad 
miiCnevs piris gadacemaze uaris Tqmas im SemTxve va Si, 
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rodesac mis dauswreblad gamotanili sasamarTlo 
gadawyvetilebis gadasinjvisTvis dakavebis evropu
li orderis adresat saxelmwifoSi konstituciuri 
normebiT dadgenilia ufro maRali standarti, vidre 
orderis gamomcem saxelmwifoSi. sasamarTlos Zi
ri Tadi motivacia evrokavSiris samarTlis erTia
nobis, uzenaesobisa da efeqtianobis, kavSiris wevr 
saxel mwifoebs Soris eqstradiciis sferoSi ormx
rivi ndobis principis uzrunvelyofaa. igi gamori
cxavs, rom erovnulma, maT Soris konstituciurma 
normebma Se zRudos evrokavSiris samarTlis efeqti
anoba da mo qmedeba wevri saxelmwifos teritoriaze. 
am pozic i is gan gansxvavebuli midgoma aqvs germani is 
fe   de ra  lu ri sakonstitucio sasamarTlos, rome lic 
kons ti tu  ciuri identobis kontrolis meqanizmis sa
fuZvel ze da  saSvebad miiCnevs kavSiris samarTlis 
germaniis Zi ri  Tadi kanonis im normebTan mimarTebiT 
ganxilvas, rom lebic konstituciuri identobis gan
m sazRvrelia. 

sakonstitucio sasamarTlom uaryo marTlmsajule
bis evropuli sasamarTlos mier melonis saqmeSi dad
genili precedenti, romelic erovnul sasamarTlos 
avaldebulebs CarCogadawyvetilebiT dadgenil Sem
TxvevaSi imTaviTve, avtomaturad Seasrulos bralde
bulis dauswreblad gamotanili sasamarTlos gad
awyvetilebis aRsasruleblad gamocemuli dakavebis 
evropuli orderi da germaniis saerTo sasamarTloebs 
daakisra aseTi SemTxvevebis Rirsebis uflebasTan 
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mimarTebaSi Semowmebis valdebuleba. sakonstitucio 
sasamarTlom am sakiTxis SefasebisTvis saerTo sa
samarTloebs analogiis saxiT eqstradiciis sferoSi 
arsebuli saerTaSoriso xelSekrulebebis normebis 
gamoyenebisken mouwoda.
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Tavi V. 

ekvivalenturi dacvis doqtrina — dakavebis 
evropuli orderis Seusruleblobis 
aqcesoruli konvenciuri standarti

eqvivalenturi dacvis Tanamedrove doqtrina ada
mianis uflebaTa evropuli sasamarTlos mier evro
kavSiris samarTalTan mimarTebaSi ganviTarebuli 
koncefciaa, romlis mizania kavSiris samarTlisT vis 
imu nitetis miniWebiT marTlmsajulebis evropul 
sa  sa marTlosa da adamianis uflebaTa evropul sasa
 m ar Tlos Soris Camoayalibos konstruqciuli ur  
Ti erToba.666 omeara doqtrinas miiCnevs evropuli kon
venciis sistemis farglebSi evrokavSiris pri vi le giad.667 
herti da korenica doqtrinas ganixila ven, rogorc 
adamianis uflebaTa evropuli sasamarTlos kompro
miss, romelic ZiriTadi uflebebis dacvis efeq tia
nobis Semcirebis xarjze, Tumca sakuTari reputaci
is SenarCunebis mizniT iqna miRweuli.668 isini mas  
kav  Siris, misi wevri saxelmwifoebisa da evropis sabWos 

666 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 
dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 106.

667 O’Meara, N.: More Secure Europe of Rights — The European Court of Hu-
man Rights, the Court of Justice of the European Union and EU Accession 
to the ECHR, German L.J., vol. 12, 2011, p. 1817.

668 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-
imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p. 875.
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samarTlebriv sistemebs Soris arsebuli problemebis 
racionalurad gadawyvetis meqanizmad Tvlian.669 maTi 
mosazrebiT, doqtrina ar aris am or saerTaSoriso 
sasamarTlos Soris arsebuli konfrontaciis aRmofx
vris instrumenti.670 qronovskis SefasebiT, eqviva
lenturi dacvis doqtrinam marTlmsajulebis evro
pul sasamarTlosa da adamianis uflebaTa evropul 
sasamarTlos urTierToba araformaluri TanamSro
mlobis ganaxlebul etapze gadaiyvana,671 rac kavSi
risTvis ZiriTad uflebaTa dacvis sferoSi ndobis 
farTo da ara absoluturi mandatis miniWebaSi ga
moixata. magram, doqtrinis abstraqtuli da bundovani 
Sinaarsi yovelTvis ar iZleva aseTi mandatis far
glebis gansazRvris saSualebas, rac pozitiurad ai
saxeba evrokavSiris samarTlebrivi sistemis avtono
miurobaze, Tumca, negatiurad zemoqmedebs evropuli 
konvenciis efeqtianobaze.672 qristous azriT, eqviva
len turi dacvis doqtrina xels uwyobs kavSiris sa
mar TalTan mimarTebaSi adamianis uflebaTa evropul 
sasamarTlos pasiur, indeferentul damokide bule
bas.673

669 iqve, p. 894.
670 iqve.
671 Chronowski, N.:  Integration of European Human Rights Standards — Ac-

cession of EU to the ECHR, Law Ukr.: Legal J., 2013, p. 269.
672 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 

dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 106107.

673 Christou, T.A., Weis, K.: The European Arrest Warrant and Fundamental 
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naSromis mocemul nawilSi ganviTarebulia mosazreba, 
rom eqvivalenturi dacvis doqtrina miuxedavad imisa, 
rom evropuli konvenciis sistemaSi evrokavSirsa da 
mis wevr saxelmwifoebs aniWebs privilegiebs, aseve 
aris dakavebis evropuli orderis Seusruleblobis 
konvenciuri meqanizmi. is, rogorc instrumenti iZleva 
saSualebas erTi mxriv, eqstradiciis qvazievropu
li sistemis farglebSi nakisri valdebulebis Ses
rulebiT evropuli konvenciis darRvevisTvis adami
anis uflebaTa evropulma sasamarTlom saqme in concreto 
ganixilos da kavSiris wevr saxelmwifos daakisros 
pasuxismgebloba, meore mxriv, erovnulma sasamarTlom 
dakavebis evropuli orderi ar aRasrulos konvenciis 
standartebidan gamomdinare. qvemoT SemoTavazebulia 
eqvivalenturi dacvis doqtrinis safuZvelze dakave
bis evropuli orderis Seusruleblobis testi.

am Sexedulebebis dinamiurad warmodgenisTvis msje
loba xorcieldeba eqvivalenturi dacvis doqtrinis 
warmoSobaze, Tanamedrove formiT Camoyalibebasa da 
misi erTerTi ZiriTadi elementis ZiriTadi uflebis 
`aSkarad arasakmarisad~ dacvis koncefciis SemoRe
baze da am koncefciis eqstradiciis qvazievropul 
sistemaze gavrcelebiT dakavebis evropuli orderis 
Seusruleblobis konvenciuri standartis Camoyal
ibebaze.

Rights: An Opportunity for Clarity, NEW J. EUR. CRIM. L., 2010, p. 41.
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1.  eqvivalenturi dacvis doqtrinis warmoSoba

eqvivalenturi dacvis doqtrina 1986 wels germani is 
federalurma sakonstitucio sasamarTlom mier e.w. 
Solange II-is saqmeze SeimuSava. sakonstitucio sasamarT
los TqmiT, marTlmsajulebis evropuli sasamarTlo 
sakuTari praqtikiT zogadad uzrunvel yofs adami
anis uflebebis efeqtian dacvas, Sesa bamisad, evro
puli gaerTianebis meoreuli samarTlebrivi aqtebi 
miCneuli unda iqnes germaniis ZiriTadi kanoniT gaT
valiswinebuli adamianis uflebebis dacvis modelis 
substanciurad msgavs sistemad.674 aqedan gamomdinare, 
sasamarTlom uari ganacxada iurisdiqciis ganxor
cielebaze. garda amisa, sakonstitucio sasamarTlom 
ganacxada, rom momavalSi igi ar ganixilavda evropu
li gaerTianebebis meoreuli samarT lis wyaroebis 
germaniis ZiriTadi kanoniT dadgenili adamianis uf
lebaTa dacvis standartebTan Sesabamisobis Sesaxeb 
wardginebebs, sarCelebs da maT scnobda dauSveblad.675 
amgvarad, germaniis federa lurma sakonstitucio sa
samarTlom integraciis sa marTalTan mi marTebaSi ga
moxata keTilganwyoba da aRiara erTi mxriv, germani
is uzenaes kanonTan mimarTebaSi kavSiris meoreuli 
samarTlebrivi aqtebis primati da meore mxriv, misi 
uSualod moqmedebis Zala. Tumca, sasamarTlom aRniS

674 ix.: germaniis federaluri sakonstitucio sasamarTlos gad
awyvetileba saqmeze: Solange II, 197/83, II, me3 paragrafi.

675 iqve. pirveli paragrafis “f“ qveparagrafi.
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nuli sakiTxis ganxilvis suverenuli ufleba Seinar
Cuna. im SemTxvevaSi Tu igi miiCnevda, rom gaerTianebis 
doneze adamianis uflebebis dacvis modeli ar war
moadgens germaniis ZiriTadi kanonis substanciurad 
msgavs sistemas, sasamarTlo preferencias mianiWebda 
ZiriTad kanons.676

germaniis federaluri sakonstitucio sasamarTlos 
mier Seqmnili koncefcia gaiziara adamianis ufleba
Ta evropulma komisiam m.&so-s saqmeze. man miuTiTa, 
rom `saxelmwifoebis mier saerTaSoriso organi
zaciebisTvis kompetenciebis gadacema ar gulisxmobs 
evropuli konvenciis darRvevas, Tu aseTi organi
zaciis farglebSi adamianis uflebebis dacva evro
puli konvenciis eqvivalenturad xorcieldeba~.677 
hertisa da korenicas SefasebiT, adamianis uflebaTa 
evropulma komisiam am midgomiT kavSiris samarTals 
adamianis uflebaTa evropuli komisiisa da sasamarT
los iurisdiqciasTan mimarTebaSi mieniWa imuniteti.678 
xsenebul gadawyvetilebaSi eqvivalenturi dacvis 
doqtrinis Taobaze msjeloba ori mimarTulebiTaa 

676 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-
imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p. 879.

677 ix.: adamianis uflebaTa evropuli komisiis 1990 wlis 09 
Tebervlis gadawyvetileba saqmeze: M. & Co. v. Federal Republic 
of Germany, [13258/87].

678 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-
imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p. 880.
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Camoyalibebuli. komisia miiCnevs, rom evropuli gaer
Tianebebis doneze konvenciuri uflebebi instituci
uri da normatiuli TvalsazrisiT efeqtianad iyo 
daculi. normatiul CarCosTan dakavSirebiT evro
puli komisia ar gulisxmobs evropuli gaerTianebebis 
farglebSi ZiriTadi uflebebis normatiuli katal
ogis arsebobas, Tumca, yuradRebas amaxvilebs komi
siis, sabWosa da evropuli parlamentis mier 1977 wels 
miRebul deklaraciaze,679 romliTac maT daisaxes in
tegraciis doneze wevr saxelmwifoTa konstitucieb
iTa da adamianis uflebaTa dacvis evropuli kon
venciiT garantirebuli uflebebis dacvis mizani.680 
adamianis uflebaTa dacvis instituciur instrumen
tSi moiazra marTlmsajulebis evropuli sasamarTlo, 
romelic kavSiris farglebSi adamianis uflebaTa 
dacvaze zedamxedvelobis ganxorcielebas uzrunve
lyofda.681 adamianis uflebaTa evropulma sasamarT
lom veiTes da kenedis682 da biar da reganis saqmeebSi683 

679 deklaracia xelmisawvdomia vebgverdze: http://www.europarl.
europa.eu/charter/docs/pdf/jointdecl_04_77_en_en.pdf (ukanaskne
lad gadamowmebulia: 30.08.2021).

680 ix.: adamianis uflebaTa evropuli sasamarTlos 1990 wlis 09 
Tebervlis gadawyvetileba saqmeze: M. & Co. v. Federal Republic of 
Germany, [13258/87].

681 iqve.
682 adamianis uflebaTa evropuli sasamarTlos 1999 wlis 18 

Tebervlis gadawyvetileba saqmeze: Waite & Kennedy v. Germany, 
No. 26083/94, [1999].

683 ix.: adamianis uflebaTa evropuli sasamarTlos 1999 wlis 
18 Tebervlis gadawyvetileba saqmeze: Beer & Regan v. Germany, 
[28934/95].
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gadawyvetileba eqvivalenturi dacvis doqtrinis 
safuZvelze miiRo, Tumca midgoma ar Seucvlia mis 
SinaarsTan dakavSirebiT.684 adamianis uflebaTa evro
pulma sasamarTlom eqvivalenturi dacvis doqtrin
is Tanamedrove koncefcia ganaviTara bosforusis 
sa qmeSi, romelic qvemoTaa ganxiluli.

hertisa da korenicas azriT, evropuli konvenciis 
sistemaSi eqvivalenturi dacvis doqtrinis integraci
iT adamianis uflebaTa evropulma sasamarTlom kav
Siris samarTlis sasargeblod daTmo iurisdiqcia,685 
Tumca isini ar eTanxmebian im mosazrebas, rom kon
venciis sistemaSi eqvivalenturi dacvis doqtrina 
dainerga haueris saqmeze686 marTlmsajulebis evro
puli sasamarTlos mier miRebuli gadawyvetilebis 
gaTvaliswinebiT. am saqmeSi marTlmsajulebis evro
pulma sasamarTlom calsaxad miuTiTa, rom evropuli 
gaerTianebis institutebis mier adamianis uflebebis 
savaraudod darRvevis sakiTxi ganxilul unda iqnes 
mxolod gaerTianebis samarTlis Sesabamisad,687 igi 

684 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 
dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 108.

685 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-
imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p. 880.

686 iqve.
687 marTlmsajulebis evropuli sasamarTlos 1979 wlis 13 de

kembris gadawyvetileba saqmeze: Hauer v. Land Rheinland-Pfalz, 
[C-44/79], me14 paragrafi.
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Seecada am mimarTulebiT adamianis uflebaTa evro
puli sasamarTlos iurisdiqciis gamoricxvas.

2.  eqvivalenturi dacvis doqtrinis arsi bosforu-
sis saqmis mixedviT

eqvivalenturi dacvis Tanamedrove doqtrina bosfo-
rusis saqmeze Camoyalibda. es saqme mniSvnelovania 
doqtrinis transformaciis TvalsazrisiT. adamianis 
uflebaTa evropuli sasamarTlo am saqmis ganxilvam
de adamianis uflebebis dacvis sferoSi kavSiris 
samarTals konvenciis eqvivalenturad ganixilavda, 
magram saCivari pirvelad scno dasaSvebad.688 xsenebul 
saqmeSi ganmcxadebeli iyo Turquli Carteruli avia
kompania, romelsac iugoslaviis aviaxazebisgan ijariT 
ori boingi hqonda gadacemuli.689 yofili iugoslavi
is federaciul respublikaSi ganviTarebuli sazare
li movlenebisa da adamianis uflebebis masobrivi 
darRvevebis gamo gaerom iugoslavias araerTi sanqcia 
daakisra, romlis implementacias evropuli gaerTiane

688 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa dac
vis politika evropuli kavSiris samarTalSi, Tbilisi, 2018, 
gv. 109.

689 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 30 iv
nisis gadawyvetileba saqmeze: Bosphorus Hava Yolları Turizm ve 
Ticaret Anonim Şirketi v. Ireland, [ 45036/98], me14 paragrafi.
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ba axorcielebda.690 1993 wlis 17 aprils gaeros uSi
Sroebis sabWos rezoluciiT691 wevr saxelmwifoebs 
da e  kisraT maT teritoriaze arsebuli yvela im TviT
 m  frinavis CamorTmevis valdebuleba, romelic im yo
feboda yofili iugoslaviis respublikaSi mcxov rebi 
an/da dafuZnebuli iuridiuli piris sakuTrebaSi, an 
aseT pirs gaaCnda misi kontrolis interesi. rezo
lucia integraciis farglebSi gaerTianebis regu
laciebiT implementirda,692 romelTa safuZvelze 
irlandiam aplikants TviTmfrinavi dublinSi Camoar
Tva.693 Turquli aviakompaniis mier aRniSnuli gad
awyvetileba orjer gasaCivrda irlandiis umaRles 
sasamarTloSi. garda amisa, saqme winaswari gadawy ve
tilebis proceduris farglebSi gadaegzavna marT l
msajulebis evropul sasamarTlos, romelmac da
adgina, rom TviTmfrinavis CamorTmeva marTebulad 
eq ceoda regulaciis farglebSi.694

690 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa dacvis 
politika evropuli kavSiris samarTalSi, Tbilisi, 2018, gv. 109.

691 ix.: gaeros uSiSroebis sabWos rezolucia 820 (1993).
692 ix.: evropuli gaerTianebis regulaciebi: 1432/92, 3534/92, 

990/93, 2472/94, 2815/95, 462/96, 2382/96.
693 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 30 

ivnisis gadawyvetileba saqmeze: Bosphorus Hava Yolları Turizm ve 
Ticaret Anonim Şirketi v. Ireland, [ 45036/98], me19 paragrafi.

694 marTlmsajulebis evropuli sasamarTlos 1996 wlis 30 ivli
sis gadawyvetileba saqmeze; Bosphorus Hava Yollari Turizm ve Ticaret 
AS and Minister for Transport, Energy and Communications, Ireland and 
the Attorney General, [C-84/95], 27e paragrafi.
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adamianis uflebaTa evropuli sasamarTlos winaSe 
wardgenil saCivarSi aplikanti miiCnevda, rom evro
puli gaerTianebis regulaciis implementaciiT ir
landiam daarRvia evropuli konvenciis pirveli mu xli 
da pirveli protokolis pirveli muxliT ga ran ti
rebuli sakuTrebis ufleba.695 sasamarTlos un da ems
jela kavSiris meoreuli samarTlebrivi aqtis evro
pul konvenciasTan Sesabamisobis sakiTxze. miuxedavad 
imisa, rom saCivari dasaSvebad iqna cnobili, sasamar
Tlom saqme abstraqtulad ganixila.696 man kidev er
Txel miuTiTa, rom calkeul sferoebSi konvenciis 
xelSemkvreli mxaris mier saerTaSoriso organizaci
isTvis suverenuli kompetenciebis gadacema ar ewi
naaRmdegeba konvencias, Tumca aseT sferoebSi xel
Semkvreli subieqtis kompetenciis ararseboba mas 
konvenciis winaSe arsebuli valdebulebebisgan ar 
aTavisuflebs.697 am SemTxvevebSi valdebulebisgan 
gaTavisufleba pirdapir ewinaaRmdegeba konvenci is 
miznebsa da amocanebs.698 garda amisa, sasamarTlom ga 

695 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 30 ivni
sis gadawyvetileba saqmeze: Bosphorus Hava Yolları Turizm ve Ticaret 
Anonim Şirketi v. Ireland, [ 45036/98], 107e paragrafi.

696 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 
dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 110.

697 adamianis uflebaTa evropuli sasamarTlos 2005 wlis 30 
ivnisis gadawyvetileba saqmeze: Bosphorus Hava Yolları Turizm ve 
Ticaret Anonim Şirketi v. Ireland, [ 45036/98], 154e paragrafi.

698 iqve.
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nacxada, rom evropul gaerTianebaSi arsebobs adami
anis uflebebis dacvis konvenciiT gaTvaliswinebuli 
sistemis eqvivalenturi modeli.699 eqvivalentu ri 
modelis cnebaSi sasamarTlo gulisxmobs adamianis 
uflebaTa dacvis SedarebiT msgavs da ara identur 
sistemas.700 misi SefasebiT, adamianis uflebaTa dacvis 
evropuli konvenciiT dadgenili reJimis identuri 
modelis formirebis mizniT evropuli gaerTiane
bisTvis moTxovnis wayeneba saerTaSoriso TanamS
romlobis interesebs ewinaaRmdegeba.701 sasamarTlom 
pirdapir miuTiTa, rom Turquli kompaniisTvis TviTm
frinavebis CamorTmeva ukavSirdeboda gaerTianebis 
wevrobidan momdinare valdebulebis Sesrulebas da 
gamomdinare iqidan, rom erTi mxriv, valdebulebis 
Sesrulebis procesSi irlandias ar gaaCnda diskreci
uli uflebamosileba da meore mxriv, evropuli gaer
Tianeba konvenciis eqvivalenturad icavs adamianis 
uflebebs, arsebobs prezumfcia, rom irlandiis mo
qmedebiT konvencia ar dairRva.702

evropuli sasamarTlos TqmiT, igi TiToeul saqmeSi 
Seafasebda gaerTianebis adamianis uflebaTa dacvis 
instituciursamarTlebrivi sistemis evropuli kon
venciis modelTan Sesabamisobas, rac germaniis fed

699 iqve, 155e paragrafi.
700 iqve.
701 iqve.
702 iqve, 156e paragrafi.
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eraluri sakonstitucio sasamarTlos zogadi mid
gomisgan fundamenturad gansxvavdeba.703

bosforusis saqmeze miRebuli gadawyvetileba sain
teresoa im TvalsazrisiT, rom evropulma sasamarT
lom kavSiris meoreul samarTlebriv aqtTan dakav
SirebiT wardgenili saCivari cno dasaSvebad da 
iribad ganixila misi evropul konvenciasTan Sesabam
isobis sakiTxi.704 garda amisa, dazustda eqvivalen
turi dacvis doqtrinis moqmedebis farglebi, kerZod, 
konvenciasTan mimarTebaSi imunitetiT sargeblobs 
ara mxolod kavSiri, aseve kavSiris wevri saxelmwifoc 
im SemTxvevaSi, rodesac kavSiris meoreuli samarTlis 
implementaciis procesSi ar gaaCnia diskrecia.705 ev
ropulma sasamarTlom doqtrina gaavrcela mxolod 
kavSiris meoreul samarTlebriv aqtebze da im sferoe
bze, romlebic e.w. taZris struqturis pirvel svet
Si anu supranacionalur ganzomilebaSi moiazrebo
da.706

kavSiris pirveladi samarTlis aqtis konvenciasTan 

703 ix.: Flaherty, J.P., Lally-Green E.: Fundamental Rights in the European 
Union, Duq. L. Rev., vol. 36, 1998, p. 313.

704 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa da
cvis politika evropuli kavSiris samarTalSi, Tbilisi, 2018, 
gv. 111.

705 iqve.
706 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-

imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p. 883.

401
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eraluri sakonstitucio sasamarTlos zogadi mid
gomisgan fundamenturad gansxvavdeba.703

bosforusis saqmeze miRebuli gadawyvetileba sain
teresoa im TvalsazrisiT, rom evropulma sasamarT
lom kavSiris meoreul samarTlebriv aqtTan dakav
SirebiT wardgenili saCivari cno dasaSvebad da 
iribad ganixila misi evropul konvenciasTan Sesabam
isobis sakiTxi.704 garda amisa, dazustda eqvivalen
turi dacvis doqtrinis moqmedebis farglebi, kerZod, 
konvenciasTan mimarTebaSi imunitetiT sargeblobs 
ara mxolod kavSiri, aseve kavSiris wevri saxelmwifoc 
im SemTxvevaSi, rodesac kavSiris meoreuli samarTlis 
implementaciis procesSi ar gaaCnia diskrecia.705 ev
ropulma sasamarTlom doqtrina gaavrcela mxolod 
kavSiris meoreul samarTlebriv aqtebze da im sferoe
bze, romlebic e.w. taZris struqturis pirvel svet
Si anu supranacionalur ganzomilebaSi moiazrebo
da.706

kavSiris pirveladi samarTlis aqtis konvenciasTan 

703 ix.: Flaherty, J.P., Lally-Green E.: Fundamental Rights in the European 
Union, Duq. L. Rev., vol. 36, 1998, p. 313.

704 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa da
cvis politika evropuli kavSiris samarTalSi, Tbilisi, 2018, 
gv. 111.

705 iqve.
706 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-

imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p. 883.

401

402

Sesabamisobaze evropulma samarTlom maTheusis saq-
meSi707 imsjela da evropuli konvenciis darRveva da
adgina. sxenebul saqmeSi aplikanti iyo gibralta ris 
moqalaqe, romelsac didi britaneTisa da Crdilo
 eT irlandiis gaerTianebuli samefos evropul ga
erTianebaSi gawevrianebis Sesaxeb xelSekrulebi dan 
gamomdinare ar gaaCnda evropuli parlamentis ar Cev
nebSi monawileobis aqtiuri ufleba. igi gaerTianebu
li samefos evropul gaerTianebaSi gawevrianebis Ses
axeb xelSekrulebas asaCivrebda, rogorc mxolod 
evropuli konvenciis me14 muxlTan, agreTve, erT
droulad amave muxlTan da evropuli konvenciis pir
veli damatebiTi protokolis me3 muxlTan mimarTe
baSi. aplikantis azriT, vinaidan evropuli par lamenti 
evropuli konvenciiT gaTvaliswinebuli aqtiuri 
saarCevno uflebis miznebisTvis warmoadgenda sakanon
mdeblo organos da evropuli integraciis damfuZne
beli xelSekrulebebi, kavSiris meoreuli samarTlis 
aqtebi vrceldeboda gibraltaris teritoriaze, gi
braltaris moqalaqisTvis evropuli parlamentis 
arCevnebSi xmis micemis absoluturi akrZalva arRve
vda evropuli konvencis pirveli damatebiTi pro
tokoliT aRiarebul aqtiur saarCevno uflebas da 

707 adamianis uflebaTa evropuli sasamarTlos 1999 wlis 18 Te
bervlis gadawyvetileba saqmeze: Matthews v. The United Kingdom, 
[24833/94], 33e paragrafi. agreTve ix.: marTlmsajulebis ev
ropuli sasamarTlos 2006 wlis 12 seqtembris gadawyvetile
ba saqmeze: Kingdom of Spain v. United Kingdom of Great Britain and 
Northern Ireland, [C-145/04].
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sacxovrebeli adgilidan gamomdinare araTanabar md
gomareobaSi ayenebda mas gibraltaris im moqalaqes
Tan mimarTebaSi, romelic gaerTianebul samefoSi 
cxovrobda.708 adamianis uflebaTa evropulma sa
samarTlom es argumentebi gaiziara. man kavSiris pir
velad samarTalze doqtrina ar ga avrcela iqidan 
gamomdinare, rom erTi mxriv, wevrma saxelmwifoebma 
sakuTari nebiT dades kavSiris damfuZnebeli xe
lSekrulebebi709 da meore mxriv, marTlmsajulebis 
evropul sasamarTlos ar gaaCnia kavSiris damfuZne
beli xelSekrulebebisa da identuri samarTlebrivi 
rangis mqone aqtebis normebis gauqmebis kompetencia.710 
sasamarTlom kidev erTxel xazi gausva im garemoebas, 
konvecnciis xelSemkvreli saxelmwifoebis mier Tav
ianTi suverenitetis nawilis saerTaSoriso organi
zaciisaTvis gadacema, maT ar aTavisuflebT konvenci
iT aRiarebuli uflebebis dacvis valdebulebisgan.711 
aRsaniSnavia, rom adamianis uflebaTa evropuli sa
samarTlos es gadawyvetileba 7 wlis ganmavlobaSi ar 
aRsrulebula.

zemoT ganixluli saqmeebis safuZvelze unda iTqvas, 
rom  kavSiris samarTlebrivi sistema konvenciis re

708 ix.: adamianis uflebaTa evropuli sasamarTlos 1999 wlis 
18 Tebervlis gadawyvetileba saqmeze: Matthews v. The United 
Kingdom, [24833/94], 27e da 46e paragrafebi.

709  iqve, 33e paragrafi.
710 iqve.
711 iqve, 32e paragrafi.
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Jimis eqvivalenturad miiCneva, radgan kavSiris far
glebSi arsebobs adamianis uflebaTa dacvis efeqtiani 
samarTlebrivi da instituciuri meqanizmebi, rom
lebic kavSiris farglebSi uzrunvelyofen adamianis 
uflebaTa konvenciis msgavsi standartebis Camoyal
ibebasa da dacvas.712 samarTlebriv instrumentSi sa
samarTlo moiazrebs kavSiris wevr saxelmwifoTa 
saerTo konstituciur tradiciebsa da kavSiris samar
Tlis aqtebs, xolo instituciur meqanizmad miiCnevs 
kavSiris marTlmsajulebis sasamarTlos, romelic 
ganixilavs adamianis uflebaTa sadavo darRvevis Ses
axeb saqmeebs, maT Soris winaswari gadawyvetilebis 
proceduris farglebSi.713

Teoriuli TvalsazrisiT, adamianis uflebaTa evro
puli sasamarTlo uflebamosilia konkretul saq meze 
ganacxados, rom kavSiris samarTlis calkeul sfe
roebSi ar arsebobs adamianis uflebaTa dacvis ev
ropuli konvenciiT gaTvaliswinebuli modeli, an 
sa  xelmwifos mier kavSiris wevrobidan momdinare val
de  bulebis Sesrulebis procesSi daadginos konvenci
is darRveva, Tumca gaurkvevelia evropuli sasamarT
los mier aseTi gadawyvetilebis miRebis praqtikuli 
meqanizmi.714 sasamarTlos gancxadebiT, eqvivalentu

712 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 
dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 112.

713 iqve.
714 iqve, gv. 112113.
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ri dacvis doqtrina uaryofil iqneba maSin, Tu igi 
miiCnevs, rom kavSiris farglebSi konvenciiT gaTval
iswinebuli uflebebis dacva iqneba `aSkarad arasak
marisi~.715 am SemTxvevaSi, saerTaSoriso TanamSrom
lobis interess gadawonis konvenciis, rogorc 
adamianis uflebaTa dacvis sferoSi ̀ evropuli saja
ro wesrigis konstituciuri instrumentis~ roli da 
miznebi.716

ZiriTad uflebaTa dacvis evrokavSiris sistemis ev
ropuli konvenciis eqvivalentur modelad ganxilva 
ar Seesabameba adamianis uflebaTa evropuli sasamarT
los wlebis ganmavlobaSi Camoyalibebul praqtikas. 
bosforusis saqmeSi aRiniSna, rom ̀ eqvivalentis~ cne
ba gulisxmobs adamianis uflebaTa dacvis `Sedare
biT msgavs~ da ara identur sistemas. Tu kavSiris 
samarTali konvenciis identurad ar icavs adamianis 
uflebebs, igi unda adgendes ufro maRal standartebs 
vidre evropuli konvencia. winaaRmdeg SemTxvevaSi, 
evrokavSiris samarTali konvenciasTan Seusabamod 
unda CaiTvalos, vinaidan evropuli konvencia aris 
uflebis dacvis minimaluri done. miuxedavad imisa, 
rom eqvivalenturi dacvis doqtrinis Sinaarsi mniS
vnelovnad gansxvavdeba evropuli konvenciis arsisa da 
adamianis uflebaTa evropuli sasamarTlo preceden

715 ix.: adamianis uflebaTa evropuli sasamarTlos 2005 wlis 30 
ivnisis gadawyvetileba saqmeze: Bosphorus Hava Yolları Turizm ve 
Ticaret Anonim Şirketi v. Ireland, [ 45036/98], 156e paragrafi.

716 iqve.
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tuli samarTlisgan, evropulma sasamarTlom miiRo 
pragmatuli gadawyvetileba. igi ver miuTiTebda, rom 
ZiriTadi uflebebis dacvis evrokavSiris reJimi kon
venciuri standartebis identuria, radgan gamoiricxe
boda rogorc kavSiris meoreuli samarTlebrivi aqtis, 
aseve saxelmwifos mier kavSiris wevrobidan momdinare 
valdebulebis Sesrulebis mizniT ganxorcielebuli 
moqmedebebis konvenciasTan Sesabamisobis sakiTxis 
ganxilvis perspeqtiva. evrokavSiris samarTlisTvis 
absoluturi imunitetis miniWeba adamianis uflebaTa 
sferoSi daarRvevda evropis sabWosa da evrokavSirs 
Soris arsebul balanss. 

3.  eqvivalenturi dacvis doqtrinis eqstradiciis 
qvazievropul sistemaze gavrceleba ormxrivi ndo
bis principis efeqtis SemcirebisTvis

adamianis uflebaTa evropulma sasamarTlom pirozis 
saqmeSi eqvivalenturi dacvis doqtrina eqstradici
is qvazievropul sistemaze e.i. sisxlis samarTlis 
saqmeebSi iusticiuri TanamSromlobis sferozec 
gaavrcela. am saqmeSi aplikanti sadavod miiCnevda 
belgiis mier in absentia sasamarTlos gadawyvetilebis 
aRsasruleblad gamocemuli dakavebis evropuli or
deris safuZvelze mis italiisTvis gadacemas. 1998 
wels breSias raionulma sasamarTlom pirozi damna
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Saved cno narkotebis trefikingisTvis da sasje lis 
saxiT daakisra Tavisuflebis aRkveTa 18 wlis va diT 
da jarima 250,000 evros odenobiT.717 2002 wels breSi
as saapelacio sasamarTlom pirozis Tavisuflebis 
18wliani aRkveTa sami wliT Seumcira, xolo jarim
is odenobad gansazRvra 80,000 evro.718 pirozi janmr
Telobis mdgomareobis gamo saapelacio samarTal
warmoebaSi ar monawileobda, Tumca, mis interesebs 
advokati icavda.719 mogvianebiT, mas 15wliani Tavisu
flebis aRkveTa kidev erTi wliT Seumcirda.720 2010 
wels pirozisiTvis in absentia samarTalwarmoebis Se
degad dakisrebuli sasjelis aRsrulebis mizniT ne
apolis prokuraturam gamosca dakavebis evropuli 
orderi da belgiam is italias gadasca.721 gadacemam
de, pirozi belgiis sasamarTloebis winaSe acxadebda, 
rom italiis kanonmdebloba mas ar aZlevs saqmis xe
laxali ganxilvis efeqtian da mkafio SesaZleblobas 
da dakavebis evropuli orderis SesrulebiT dairR
voda evropuli konvenciis me6 muxliT aRiarebuli 
samarTliani sasamarTlos ufleba.722

717 adamianis uflebaTa evropuli sasamarTlos 2018 wlis 17 ap
rilis gadawyvetileba saqmeze: Pirozzi v. Belgium [21055/11], me7 
paragrafi.

718 iqve, me8 paragrafi.
719 iqve.
720 iqve, me11 paragrafi.
721 iqve, me12 paragrafi.
722 iqve, 21e paragrafi.
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adamianis uflebaTa evropulma sasamarTlom xsen
ebul saqmezec abstraqtulad imsjela, eqvivalentu
ri dacvis doqtrina saqmis samarTlianad ganxilvis 
uflebasTan mimarTebaSic gamoiyena da konvenciis 
darRveva ar daadgina.  mocemuli saqme precedentu
lia im TvalsazrisiT, rom adamianis uflebaTa ev
ropulma sasamarTlom dakavebis evropuli orderis 
Seusruleblobis konvenciuri meqanizmi SemoiRo, ro
melSic eqvivalenturi dacvis doqtrinis uarmyofi 
elementi _ ZiriTadi uflebis ̀ aSkarad arasakmarisad~ 
dacvis standarti gamoiyena.

evropulma sasamarTlom dakavebis evropuli orderis 
Sesrulebis safuZvelze saqmis samarTlianad ganxil
vis uflebis savaraudod darRvevis Sefasebis inst
rumentad e.w. zoeringis testi gamoiyena, romlis 
Tana xmad piris gaZevebis an eqstradiciis procesSi 
evropuli konvenciis me6 muxli maSin irRveva, rode
sac arsebobs seriozuli safrTxe sxva saxelmwifoSi 
adgili hqondes samarTliani sasamarTlos uflebis 
uxeS uaryofas.723 es garemoeba miuTiTebs, rom adami
anis uflebaTa evropuli sasamarTlo eqstradiciis 
qvazievropul sistemas miiCnevs eqstradiciis nair
saxeobad. magram, sasamarTlom es testi praqtikuli 
mniSvnelobiT ar gamoiyena. mas ar umsjelia italiis 
kanonmdeblobaSi saqmis xelaxali ganxilvis uflebis 
standartze. pirozis saqme ufro sainteresoa daka

723 iqve, 57e paragrafi.
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vebis evropuli orderis Seusruleblobis konvenci
uri instrumentis SemoRebis konteqstSi.

marTlmsajulebis, Tavisuflebisa da usafrTxoebis 
sferoSi TanamSromlobas ormxrivi ndobis fargleb
Si, romlis konkretul gamoxatulebas dakavebis ev
ropuli orderis meqanizmi warmoadgens, sasamarTlo 
imTaviTve evropul konvenciasTan Seusabamod ar ga
nixilavs.724 Tumca, is Tvlis, rom aseTi sivrcis Cam
oyalibebis nebismieri instrumenti ar unda ewinaaRm
degebodes eqstradicias daqvemdebarebuli piris 
konvenciur uflebebs.725 evropuli sasamarTlos mixed
viT, eqvivalenturi dacvis doqtrina moqmedebs ma
Sinac, rodesac wevri saxelmwifos sasamarTlo ormx
rivi ndobis principis ZaliT dakavebis evropul 
orders aRasrulebs _ e.i. kavSiris samarTlis imple
mentacias axorcielebs diskreciuli uflebamo
silebis gareSe, radgan arsebobs prezumfcia, rom 
dakavebis evropuli orderis gamomcem saxelmwifoSi 
ZiriTadi uflebebi sakmarisad daculia.726 adamianis 
uflebaTa evropuli sasamarTlosTvis aseTi prezum
fciis absoluturoba da mudmivoba miuRebelia. ami
tom, is erovnul sasamarTloebs sTavazobs meqanizms, 
romelic unda gamoiyenon ormxrivi ndobis principiT 
nakisri valdebulebis, magaliTad dakavebis evropu
li orderis Sesrulebis Sesaxeb gadawyvetilebis miRe

724 iqve, me60 paragrafi.
725 iqve, 61e paragrafi.
726 iqve, 62e paragrafi.
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bamde. adamianis uflebaTa evropuli sasamarTlos 
SefasebiT, ormxrivi ndobis principis mimarT erovnul 
sasamarTlos unda hqondes keTilganwyobili damok
idebuleba, Tumca man sxva wevr saxelmwifoSi ZiriT
adi uflebebis sakmarisad dacvis prezumfcia avto
maturad da ZiriTadi uflebebis sazianod ar unda 
gamoiyenos.727 evropuli sasamarTlos TqmiT, ormxrivi 
ndobis safuZvelze erovnul sasamarTloebs mxolod 
maSin SeuZliaT dakavebis evropuli orderebis Ses
ruleba, rodesac maT gamomcem saxelmwifoSi kon
venciiT daculi uflebebi `aSkarad arasakmarisad~ 
ar aris daculi.728 Tu erovnuli sasamarTlo aRmoa
Cens, rom dakavebis evropuli orderis gamomcem saxel
mwifoSi adgili aqvs ZiriTadi uflebebis substanci
ur da seriozul darRvevas, es iqneba konvenciiT 
aRiarebuli uflebebis aSkarad arasakmarisad dacvis 
tolfasi da man unda imoqmedos evropuli konvenci
iT dadgenili standartebis Sesabamisad.729

adamianis uflebaTa evropul sasamarTlos SeeZlo 
dakavebis evropuli orderis Sesrulebisas erovnuli 
sasamarTlos mier gamosayenebel konvenciur testze 
ar emsjela da saqme mxolod abstraqtulad ganexila, 
ise rogorc bosforusis saqmis SemTxvevaSi moiqca. 
Tumca, man am formiT xazi gausva erovnul doneze 
eqstradicis qvazievropuli sistemis konvenciasTan 

727 iqve.
728 iqve, 63e paragrafi.
729 iqve, 64e paragrafi.
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Tavsebadobis Semowmebis saWiroebas da garkveulwilad 
ormxrivi ndobis principis moqmedebis farglebi ev
ropuli konvenciidan gamomdinare Seamcira. piro-
zis precedenti aris adamianis uflebaTa evropuli 
sasamarTlos konstruqciuli winaaRmdegoba, insti
tuciuri reaqcia, romelic gamoxata melonis saqmeSi 
da adamianis uflebaTa evropul kovenciaze evroka
vSiris mierTebis Sesaxeb SeTanxmebasTan dakavSire
biT marTlmsajulebis evropuli sasamarTlos mier 
warmodgenili poziciebis sapasuxod. 

dakavebis evropuli orderis Seusruleblobis kon
venciuri meqanizmis SemoReba saWiro iyo evropuli 
konvenciis funqciisa da rolis SenarCunebisTvis. 
Tumca, vinaidan, amieridan arsebobs dakavebis evropu
li orderis Seusruleblobis ori koliziuri midgo
ma, igulisxmeba konvenciuri da evrokavSiris instru
mentebi, erovnuli sasamarTloebi aRmoCndnen kidev 
ufro rTul mdgomareobaSi, did samarTlebriv gauge
brobaSi. 

rogorc zemoT aRiniSna, marTlmsajulebis evropuli 
sasamarTlo erovnul sasamarTloebs mouwodebs, rom 
ormxrivi ndobis principis moTxovniT dakavebis ev
ropuli orderis Seusrulebloba dasaSvebia mxolod 
CarCogadawyvetlebiT pirdapir dadgenili romeli
me safuZvlis arsebobisas, an sagamonakliso SemTx
vevebSi ZiriTad uflebaTa dacvisTvis, magram aseT 
SemTxvevebsa da uflebaTa dacvis instrumentebs Ta
vad marTlmsajulebis evropuli sasamarTlo gansazRv
ravs.

411
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adamianis uflebaTa evropuli sasamarTlos SefasebiT, 
ormxrivi ndobis principis safuZvelze Seqmnili pre
zumfcia, rom kavSiris sxva wevri saxelmwifo evro
puli konvenciis Sesabamisad icavs ZiriTad uflebebs 
ar aris absoluturis xasiaTis, aqedan gamomdnare 
dakavebis evropuli orderis aRsrulebad ar unda 
ganxorcieldes avtomaturad da kavSiris sxva wevr 
saxelmwifoSi ZiriTad uflebaTa dacvis xarisxi saW
iroebs Semowmebas. igi mouwodebs erovnul sasamarT
loebs gamoiyenon evropuli konvenciis standarti 
Tu aRmoCndeba, rom dakavebis evropuli orderis 
gamomcem saxelmwifoSi ZiriTadi uflebebi `aSkarad 
arasakmarisadaa~ daculi da evrokavSiris doneze am 
uflebis aRsadgenad saTanado meqanizmi ar arsebobs.

paradoqsulia, Tumca calsaxaa, rom erovnuli sasa
m arTloebi dakavebis evropuli orderebis Sesru
lebaze msjelobisas unda daeyrdnon or urTierT
ga sxvavebul instrumentebs. Tu isini konvenciur 
ins t ruments gamoiyeneben, etapobrivad SeiZleba Seir
yes eqstradiciis qvazievropuli sistemis efeqtia
noba da is eqstradiciis evropul sistemas daemsgav
sos. Tu sasamarTloebi dakavebis evropuli orde rebis 
aRsrulebis sakiTxis ganxilvisas evrokavSiris stan
dartiT ixelmZRvaneleben, kavSiris wevr saxelmwifo
ebSi gagrZeldeba ZiriTad uflebaTa dacvis konven
ciuri standartebis Semcirebis procesi.
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4.  ras gulisxmobs ZiriTad uflebis `aSkarad ara
sakmarisad~ dacva eqstradiciis qvazievropuli 
sistemis miznebisTvis?

adamianis uflebaTa evropuli sasamarTlos prece
dentuli samarTali ar ganmartavs ZiriTadi uflebis 
`aSkarad arasakmarisad~ dacvis cnebas. am koncefci
is arsis Riad datoveba, abstraqtulad arseboba xe
lsayrelia iqidan gamomdinare, rom evropul sasamar
Tlos saSualeba aqvs misi Sinaarsi TiToeul saqmes 
mo argos.

iuridiul literaturaSi bosforusis saqmis Sedege
bTan dakavSirebiT gansxvavebuli mosazrebebia gamo
Tqmuli. mecnierTa erT nawils eWvi epareba Ziri Ta di 
uflebis `aSkarad arasakmarisad~ dacvis kon   cef ciis 
efeqtianobaSi, meore nawili mas kavSiris me  o reuli 
samarTlebrivi aqtis, an saxelmwifos mier kav  Siris 
wevrobidan momdinare valdebulebis Sesru lebis 
mizniT ganxorcielebuli moqmedebis konven ciasTan 
Seusabamod gamocxadebis qmediT meqanizmad ganixi
lavs. hofmeisteri miiCnevs, rom am koncefciis gan
viTarebiT adamianis uflebaTa evropulma sasamarT
lom kavSiris samarTalSi intervenciis Zalaufleba 
SeiZina, romelsac mxolod sakuTari uflebamosile
bebis ganxorcielebis ukanasknel saSualebad gamoi
yenebs.730 kunherti ar eTanxmeba am Sexedulebas, misi 

730 Hoffmeister, F.: Bosphorus Hava Yollari Turizm v. Ireland, App. No.45036/98’, 
Am. J. Int’l L., vol. 100, 2006, p. 447.
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mosazrebiT, bosforusis saqmeze miRebuli gada
wyvetileba ar mianiSnebs, rom adamianis uflebaTa 
evropul sasamarTlos gaaCnia `saboloo sityva~ ev
rokavSiris adamianis uflebaTa samarTalTan da meqa
nizmebTan mimarTebaSi.731 hertisa da korenicas Sefase-
biT, ̀ aSkarad arasakmarisobis~ koncefcia warmoadgens 
kavSiris samarTlebrivi aqtis ganxilvis ufro zeda
pirul, bundovan instruments, vidre praqtikul meqa
nizms.732 maTi mosazrebiT, Tu dadgindeba, rom evro
kavSiris farglebSi adamianis uflebaTa dacva ar 
xorcieldeba konvenciis eqvivalenturad da inte
graciis instituciursamarTlebrivi meqanizmebi 
aSkarad arasakmarisad CaiTvleba, gaurkvevelia kon
venciis darRvevisTvis pasuxismgebloba daekisreba 
kavSirs Tu wevr saxelmwifos.733 am poziciis sawinaaRm
degod unda iTqvas, rom Tu adamianis uflebaTa ev
ropuli sasamarTlo konvenciis darRvevas daadgens, 
pasuxismgebloba daekisreba mxolod konvenciis xel
Semkvrel mxares – kavSiris wevr saxelmwifos, radgan 
evropuli sasamarTlo evrokavSirTan mimarTebaSi ar 
flobs personalur iurisdiqcias. Tumca, SesaZlebe
lia evropuli sasamarTlos gadawyvetilebis aR

731 Kuhnert, K.: Bosphorus — Double standards in European human rights 
protection? Utrecht L. Rev., vol. 2, 2006, p. 188.

732 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-
imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p.  886.

733 iqve, pp. 886887.
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srulebas problema Seeqmnas. Tu evropuli konvenci
is darRveva ganapiroba wevri saxelmwifos mier 
direqtivis, regulaciis an CarCogadawyvetilebis 
implementaciis mizniT ganxorcielebulma moqmedebam 
da mas am procesSi ar gaaCnda diskrecia, mxolod 
wevri saxelmwifoebis Zalisxmeva ar iqneba sakmarisi, 
radgan aseTi aqtebis miRebis, an masSi cvlilebebisa 
da damatebebis Setanis uflebamosileba gaaCniaT mx
olod evrokavSiris organoebs. Sesabamisad, adamian
is uflebaTa evropuli sasamarTlos gadawyvetilebis 
aRsrulebis perspeqtiva kavSiris organoebis nebazec 
iqneba damokidebuli.

ZiriTadi uflebis ̀ aSkarad arasakmarisad~ dacvis kri
teriumis bundovanebasa da konvenciis sistemasTan 
garkveuli TvalsazrisiT SeuTavseblobaze adamianis 
uflebaTa evropuli sasamarTlos mosamarTleebic 
saubroben. bosforusis saqmeze miRebul gadawy ve ti
lebaSi mosamarTleebma rozakisma, tulkensma, Travam, 
botouCarovam, zagrebelskim da garlickim TavianT 
erTobliv Tanmxvedr mosazrebaSi miuTiTes, rom Zir
iTadi uflebis `aSkarad arasakmarisad~ dacvis kon
cefciis Seqmnis safuZvelze SenarCunda evrokavSiris 
meoreul samarTalTan dakavSirebuli saqmis in concre-
to ganxilvis perspeqtiva.734 miuxedavad misi bundovani 
bunebisa, ZiriTadi uflebis `aSkarad arasakmarisad~ 
dacvis kriteriumis SemoRebiT konvenciuri uflebis 

734 Joint Concuring Opionion of Judges Rozakis, Tulkens, Traja, Botoucharova, 
Zagrebelsky Botoucharova and Garlicki, me4 paragrafi.

417



351

adamianis uflebaTa dacvis koliziuri evropuli standartebi eqstradiciis sferoSi

darRvevis SemowmebisTvis dadginda ufro dabali 
Tamasa, romelic principSi zogadad ewinaaRmdegeba 
adamianis uflebaTa dacvis evropuli konvenciis 
zedamxedvelobis meqanizmebs.735 gamomdinare iqidan, 
rom evropuli konvencia dacvis minimalur dones ad
gens, nebismieri eqvivalenturoba ZiriTadi uflebis 
konvenciur da evropuli gaerTianebis standartebs 
Soris SesaZlebelia gamoixatos dacvis saSualebebSi 
da ara SedegebSi.736

miuxedavad imisa, rom ZiriTadi uflebis ̀ aSkarad ara
sakmarisad~ dacvis Sinaarss uSualod bosforusis 
sa qmeze miRebuli gadawyvetileba ar Seicavs, adami
anis uflebaTa evropuli sasamarTlos mosamarTle 
resi Seecada Tanmxvedr mosazrebaSi misi cnebis Cam
oyalibebas. mosamarTlis Sexedulebebi gaziarebas im
saxurebs. igi garkveulwilad gamosadegia erovnuli 
sasamarTloebisTvis, rodesac ganixilaven dakavebis 
evropuli orderis Seusruleblobis sakiTxs konven
ciuri standartis safuZvelze. 

mosamarTle resis SefasebiT, ZiriTadi uflebis ̀ aS
karad arasakmarisad~ dacvas adgili eqneba im SemTxve
vaSi Tu: 1. marTlmsajulebis evropul sasamarTlos 
kavSiris meoreul samarTlebriv aqtTan mimarTebaSi 
SezRuduli eqneba kompetencia; 2. marTlmsajulebis 
evropuli sasamarTlo kavSiris samarTlis ganmartebiT 

735 iqve.
736 iqve.
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sakmarisze metad SezRudavs evrokavSiris marTlmsa
julebis meqanizmebze wvdomas; 3. marTlac aSkara 
iqneba marTlmsajulebis evropuli sasamarTlos mier 
konvenciuri garantiebis gamouyenebloba an arasa
Tanado interpretacia;737 an 4. marTlmsajulebis ev
ropuli sasamarTlo gadauxvevs evropuli konvenci
is an misi protokolebis gamoyenebis an inter pretaciis 
im standartebidan, romelic adamianis uflebaTa 
dacvis evropuli sasamarTlos precedentuli samar
TliTaa dadgenili.738 is marTebulad ar eTanxmeba 
sxva mosamarTleebis pozicias, rom ZiriTadi uflebis 
dacvis konvenciur da evrokavSiris standartebs So
ris eqvivalenturoba unda gamoixatebodes mxolod 
dacvis saSualebebSi. resisTvis gadamwyveti mniSvn
eloba aqvs, rom evrokavSiris samarTlebriv wesrigSi 
konvenciuri uflebis dacvis Sedegi iyos iseTi ro
goric konvenciis sistemaSia.739 evropuli konvenciis 
procedurul doneze anu instituciuri meqanizmiT 
dacva sakmarisi ar aris, rom iyos eqvivalenturobis 
sazomi. evropuli konvencia evropis sajaro wesrigis 
konstituciur instrumentad arsebobs iqidan gamom
dinare, rom misi uflebebi aris realuri, praqtikaSi 
realizebadi da ara iluzioruli.

mosamarTle resis mosazrebisa da pirozis saqmeSi da
kavebis evropuli orderis Seusruleblobis konvenci

737 Concurring Opinion of Judge Ress, me3 paragrafi.
738 iqve.
739 iqve.
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uri meqanizmis erToblivi analizis safuZvelze Ses
aZlebelia Camoyalibdes ZiriTadi uflebis ̀ aSkarad 
arasakamrisad~ dacvis koncefciis imgvari iustici
uri instrumenti, romelsac erovnuli sasa marTlo 
gamoiyenebs dakavebis evropuli orderis Sesrulebis 
sakiTxis ganxilvisas. gamomdinare iqidan, rom adami
anis uflebaTa dacvis evropuli konvencia ZiriTadi 
uflebebis dacvisTvis adgens minimalur dones, ro
melsac adamianis uflebaTa evropuli sasamarTlo 
gansazRvravs, erovnulma sasamarTlom dakavebis evro
puli orderis Sesrulebis sakiTxis ganxilvisas unda:

 — in abstractio sistemuri TvalsazrisiT Seafasos da
kavebis evropuli orderis gamomcem wevr saxelm
wifoSi ZiriTadi uflebebis dacvis mdgomareoba 
da daeyrdnos avtoritetuli organizaciebis an
griSebsa da daskvnebs, maT Soris adamianis uf
lebaTa evropuli sasamarTlos precedentul 
sa marTals;

 — in concreto Seafasos dakavebis evropuli orde
ris gamomcem wevr saxelmwifoSi im konvenciu
ri uflebis dacvis xarisxi, romlis savaraudo 
da r Rvevazec gadacemas daqvemdebarebuli piri 
apelirebs. am etapzec mxedvelobaSi unda iqnes 
miRebuli konvenciis Sesabamis muxlTan dakav
SirebiT kavSiris wevr saxelmwifosTan mimarTe
baSi arsebuli adamianis uflebaTa evropuli 
sasamarTlos uaxlesi praqtika;
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 — Seafasos eqstradiciis qvazievropuli sistema, 
erovnuli samarTali normatiuli Tvalsazris
iT adgens Tu ara relevanturi uflebis dacvis 
evropul konvenciaze dabal standarts;

 — gaanalizos eqstradiciis qvazievropul siste
masTan mimarTebaSi marTlmsajulebis evropuli 
sasamarTlos praqtika konvenciuri garantiebis 
(mag.: Rirsebis uflebis an saqmis samarTlianad 
ganxilvis uflebis) gamouyeneblobis an arasa
Tanadod interpretaciis konteqstSi (ZiriTadi 
uflebis aSkarad arasakmarisad dacvis pirveli 
kriteriumi);

 — imsjelos marTlmsajulebis evropulma sasamarT
lom eqstradiciis qvazievropuli sistemis kon
teqstSi gadauxvia Tu ara konvenciuri uflebis 
gamoyenebis an ganmartebis im standartebidan, 
romelic adamianis uflebaTa dacvis evropuli 
sasamarTlos precedentuli samarTliTaa dadge
nili (ZiriTadi uflebis aSkarad arasakmarisad 
dacvis meore kriteriumi).

erovnuli sasamarTlo zemoxsenebuli etapebis das
rulebis Semdeg Tu darwmundeba, rom gadacema ewi
naaRmdegeba adamianis uflebaTa dacvis evropul kon
vencias, valdebulia miiRos dakavebis evropuli or  deris 
Seusruleblobis Sesaxeb gadawyvetileba. es me qanizmi 
gamosadegia yvela im konvenciur uflebasTan mimarTe
baSi, romelic pirs icavs konvenciis sawinaaRmdego 
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eqstradiciisgan. Tavis mxriv, mocemuli instrumenti 
gamosadegia adamianis uflebaTa evropuli sasamarT
losTvisac. sasamarTlos SeuZlia dakavebis evropu
li orderis aRsrulebiT evropuli konvenciis sa
varaudo darRvevisas Seafasos Tu ramdenad da rogor 
gamoiyenes es meqanizmi erovnulma sasamarTloebma.
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5. Sejameba

eqvivalenturi dacvis doqtrina adamianis uflebaTa 
evropuli sasamarTlos mier evrokavSiris meoreul 
samarTalTan mimarTebaSi ganviTarebuli koncefciaa, 
romelic xels uwyobs evrokavSiris samarTlisa da 
evropuli konvenciis Tanaarsebobas, marTlmsajule
bis evropuli sasamarTlosa da adamianis uflebaTa 
evropuli sasamarTlos araformalur konstruqciul 
TanamSromlobas evrokavSiris samarTlisTvis imunite
tis miniWebis gziT.

eqvivalenturi dacvis doqtrina ZiriTadi uflebis 
dacvis evrokavSiris models instituciursamarTleb
rivi TvalsazrisiT ganixilavs evropuli konvenciis 
eqvivalentur, SedarebiT msgavs sistemad. igi vrcel
deba kavSiris meoreul samarTlebriv wyaroebze da 
kavSiris wevri saxelmwifoebis moqmedebebze maSin, ro
desac kavSiris meoreuli samarTlis implementaciis 
procesSi maT ar aqvT diskrecia.740 evrokavSiris dam
fuZnebeli an eqvivalenturi aqtebis evropul kon
venciasTan Sesabamisobis Sefasebisas doqtrina ar 
gamoiyeneba.

adamianis uflebaTa evropuli sasamarTlo eqvivalen
turi dacvis doqtrinas uaryofs maSin, Tu miiCnevs, 
rom kavSiris farglebSi konvenciiT gaTvaliswinebu
li uflebebis dacva iqneba ̀ aSkarad arasakmarisi~. am 

740 iqve.
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SemTxvevaSi, saerTaSoriso TanamSromlobis interess 
gadawonis evropuli konvenciis roli da miznebi.

adamianis uflebaTa evropulma sasamarTlom eqviva
lenturi dacvis doqtrina eqstradiciis qvaziev
ropul sistemazec gaavrcela da Seqmna ormxrivi 
ndobis farglebSi dakavebis evropuli orderis Seus
ruleblobis konvenciuri meqanizmi, romlis gamoy
eneba SeeZleba rogorc TviTon dakavebis evropul 
orderTan dakavSirebuli saCivrebis ganxilvisas, aseve 
erovnul sasamarTloebs _ dakavebis evropuli or
deris aRsrulebaze msjelobisas. am meqanizmis safuZ
velze Tu erovnuli sasamarTlo aRmoaCens, rom da
kavebis evropuli orderis gamomcem saxelmwifoSi 
ad gili aqvs ZiriTadi uflebis substanciur da se
riozul darRvevas, es CaiTvleba konvenciiT aRiare
buli uflebebis aSkarad arasakmarisad dacvad da 
erov nuli sasamarTlo valdebulia imoqmedos evro
puli konvenciiT dadgenili standartebis Sesabamis
ad da uari Tqvas dakavebis evropuli orderis Ses
rulebaze.
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Tavi VI. 

adamianis uflebaTa dacvis evropul 
konvenciaze evrokavSiris mierTeba 
eqstradiciis konteqstSi — ZiriTad 

uflebaTa dacvis standartebis 
gaumjobeseba Tu gaerTianeba

adamianis uflebaTa dacvis evropul konvenciaze ev
rokavSiris mierTebis Sesaxeb politikuri da mecnieru
li diskusiebi TiTqmis 50 welia mimdinareobs.741 evro
kavSiri orjer Seecada evropul konvenciaze mier Tebas, 
Tumca, marTlmsajulebis evropulma sasamarTlom 
orive SemTxvevaSi mierTebis procesi dabloka.742

meore mcdelobas adgilo hqonda 2013 wels, rodesac 
evropis sabWom da kavSirma ormxrivi TanamSromlo bis 
formatSi mierTebis Sesaxeb SeTanxmebis proeqtis Se

741 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 
dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 120.

742 ix.: marTlmsajulebis evropuli sasamarTlos 1996 wlis 28 
martis mosazreba: 2/94 Re the Accession of the Community to the 
European Human Rights Convention; marTlmsajulebis evropuli 
sasamarTlos 2014 wlis 18 dekembris mosazreba: 2/13 pursuant 
to Article 218(11) TFEU — Draft international agreement — Accession of 
the European Union to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms — Compatibility of the draft 
agreement with the EU and FEU Treaties.
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muSaveba daasrules.743 evropuli komisiis iniciativ
iT SeTanxmebis proeqti kavSiris pirvelad samarTal
Tan Sesabamisobaze msjelobis mizniT marTlm sajulebis 
evropul sasamarTlos gadaegzavna. sa er  TaSoriso 
samarTlis mecnierebs miaCndaT, rom mi er Tebis xan
grZlivma procesma daskvniT etaps miaRwia,744 magram 
2014 wels marTlmsajulebis evropulma sasamarTlom 
iseTi SeniSvnebi gamoTqva, rom mier Tebis procesi 
gaurkveveli droiT gadaido. zo gier Ti mecnieris az
riT, mierTebis Semaferxebeli garemoeba adamianis 
uf lebaTa evropuli sasamarTlosadmi marTlmsaju
le  bis evropuli sasamarTlos negatiuri damokidebu
l ebaa.745 es mosazreba garkveuli TvalsazrisiT gaz
via debulia, Tumca faqtia, rom kavSiris sasamarTlom 
mni Svnelovnad Seaferxa ZiriTadi uflebebis dacvis 
ev ropuli standartebis integraciis procesi.

adamianis uflebaTa dacvis evropul konvenciaze ev
rokavSiris mierTebis sakiTxis eqstradiciis qvaziev

743 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa dac
v is politika evropuli kavSiris samarTalSi, Tbilisi, 2018, 
gv. 120.

744 magaliTad ix.: Gragl, P.: A Giant leap for European Union Human Rights? 
The Final Agreement on the European Union’s Accession to the European 
Convention on Human Rights, CML Rev., vol. 51, 2014, pp. 56-58; Conforti, 
B.: Comments on the Accession of the European Union to the ECHR [com-
ments], Italian Y.B. Int’l L., vol. 20, 2010, p. 90.

745 mag. ix.: Editorial Comments: The EU’s Accession to the ECHR – a “NO” 
from the ECJ!, CML Rev., 2015, pp. 1–16; Peers, S.: EU’s Accession to the 
ECHR: The Dream Becomes a Nightmare, German L.J., vol. 16, 2015, pp. 
213-222.
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ropuli sistemis konteqstSi ganxilvas ramdenime 
mizezi aqvs. pirveli, mierTebis Semdeg evropuli 
konvenciiT aRiarebuli uflebebi da Tavisufle
bebi konvenciis sistemis gadmosaxedidanac gaxdeba 
evrokavSiris samarTlis integrirebuli nawili da 
kavSiris mxridan calmxrivad maTi dacvis deklari
reba azrs dakargavs. meore, kavSiris samarTlebrivi 
wesrigi, maT Soris eqstradiciis qvazievropuli 
sistema, misi maimplementirebeli erovnuli kanon
mdebloba, wevr saxelmwifoTa Soris piris gadacemis 
praqtika daeqvemdebareba adamianis uflebaTa evro
puli sasamarTlos iurisdiqcias. mesame, marTlmsa
julebis evropuli sasamarTlo aseve moeqceva adami
anis uflebaTa evropuli sasamarTlos iurisdiqciis 
farglebSi. igi gadawyvetilebis miRebisas SeizRude
ba evropuli konvenciiTa da adamianis uflebaTa ev
ropuli sasamarTlos precedentuli samarTliT. 
meoTxe, mierTeba ganapirobebs ZiriTad uflebaTa 
dacvis konvenciuri da evrokavSiris standartebis 
gaerTianebas yvela sferoSi, maT Soris eqstradiciis 
mimarTulebiT. Tumca, mierTebis Sesaxeb SeTanxmebis 
proeqtTan dakavSirebiT marTlmsajulebis evropuli 
sasamarTlos gamoTqmuli SeniSvnebi mniSvnelovnad 
amcirebs aseTi optimisturi molodinebis perspeq
tivas. isini mimarTulia konvenciis sistemis mimarT 
evrokavSiris samarTlis efeqtianobis, erTianobis, 
uzenaesobisa da wevr saxelmwifoebs Soris ormxrivi 
ndobis principebisTvis upiratesobis SenarCunebisken. 
garda amisa, marTlmsajulebis evropuli sasamarT
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losTvis arsebuli mdgomareobis SenarCuneba xel
sayrelia, vinaidan eqvivalenturi dacvis doqtrina 
misi bundovani Sinaarsidan gamomdinare, evrokavSiris 
samarTlis primatis, efeqtianobisa da erTianobisTvis 
seriozul safrTxes ar warmoadgens.

eqvivalenturi dacvis doqtrinis rogorc adamianis 
uflebaTa dacvis evropuli konvenciis winaSe 
eqstradiciis qvazievropuli sistemis instrumenta
luri imunitetis analizis Semdeg logikuria evro
pul konvenciaze evrokavSiris mierTebis sakiTxis 
eqstradiciis qvazievropuli modelis konteqstSi 
ganxilva. maT Soris kavSiria im TvalsazrisiT, rom 
evropul konvencize kavSiris mierTebamde, eqvivalen
turi dacvis doqtrina asrulebs konvenciisa da ka
vSiris samarTlis, maT Soris eqstradiciis qvaziev
ropuli sistemis naklebad mtkivneulad Tanaar sebobis 
rols. mierTebis Semdeg, doqtrina sakuTar mizans 
miaRwevs da moqmedebas aqtualur Sinaarsobriv para
metrebSi daasrulebs. Tumca, mosalodnelia misi el
ementebis transformacia konvenciaze kavSiris mier
Tebis Sedegebis Sesabamisad.

naSromis mocemul nawilSi aris mcdeloba pasuxis ga
eces kiTxvebs _ adamianis uflebaTa dacvis evropul 
konvenciaze evrokavSiris mierTeba warmoadgens Tu 
ara iseT meqanizms, romliTac eqstradiciis sfero
Si evrokavSiris samarTalsa da evropul konvencias, 
marTlmsajulebis evropul sasamarTlosa da adami
anis uflebaTa evropul sasamarTlos praqtikas Soris 
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koliziisas upiratesoba mieniWeba adamianis ufleba
Ta evropul konvencias? adamianis uflebaTa dacvis 
evropul konvenciaze evrokavSiris mierTeba gamoi
wvevs eqstradiciis qvazievropul sistemaze kon
venciis standartebis erTmniSvnelovnad gavrcelebas, 
Tu piriqiT, moxdeba eqstradiciis sferoSi arsebuli 
uflebaTa dacvis standartebis unifikacia da evro
kavSiris standarti STanTqavs konvenciis standarts?

1.  adamianis uflebaTa dacvis evropul konvenciaze 
evrokavSiris mierTebis pirveli warumatebeli mc
deloba

1994 wels evropuli gaerTianebis dafuZnebis Sesaxeb 
xelSekrulebis 228e muxlis me6 paragrafis safuZ
velze sabWom marTlmsajulebis evropul sasamarTlos 
sTxova evropuli gaerTianebis adamianis uflebaTa 
dacvis evropul konvenciaze mierTebasTan dakavSire
biT mosazrebis warmodgena. aRsaniSnavia, rom mierTebis 
pirveli mcdelobisas SeTanxmebis proeqti ar iyo 
SemuSavebuli.746 marTlmsajulebis evropulma sasa
marTlom xsenebuli sakiTxis ganxilvisas ixelmZRv

746 marTlmsajulebis evropul sasamarTlos SeTanxmebis proeq
tis ar arsebobis pirobebSi gaaCnda Tu ara mierTebis sakiTx
is ganxilvis kompetencia ix. naSromSi: fircxalaSvili, a., 
mirianaSvili, g.: adamianis uflebaTa dacvis politika evro
puli kavSiris samarTalSi, Tbilisi, 2018, gv. 125126.
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anela evropuli gaerTianebis dafuZnebis Sesaxeb xe
lSekrulebis 3b da 235e muxlebiT.

evropuli gaerTianebis dafuZnebis Sesaxeb xelSe
krulebis 3b muxli adgenda evropuli gaerTianebis 
kompetenciebis farglebs. misi mixedviT, gaerTianeba 
valdebuli iyo emoqmeda damfuZnebeli xelSekrulebiT 
dasaxuli amocanebis, miznebis Sesabamisad da mxolod 
miniWebuli kompetenciebis farglebSi. sasamarTlom 
ganacxada, rom gaerTianebam miniWebul kompetenciebs 
pativi unda sces, rogorc Sida, agreTve saerTaSor
iso moqmedebebis ganxorcielebis procesSi.747 misi 
SefasebiT, gaerTianebas hqonda uflebamosileba saer
TaSoriso SeTanxmeba daedo im SemTxvevaSic, roca mas 
amgvar kompetencias damfuZnebeli xelSekruleba 
pirdapir ar aniWebda, magram, Tu aseTi SeTanxmebis 
dadebis ufleba gamomdinareobda gaerTianebis Sida 
kompetenciidan da aucilebeli iyo misi romelime 
miznis, amocanis misaRwevad.748 vinaidan, evropuli 
gaerTianebis dafuZnebis Sesaxeb xelSekrulebis 3b 
muxli gaerTianebas ar aniWebda adamianis uflebebis 
sferoSi calsaxa an/da nagulisxmev Sida Zalauflebas, 
sasamarTlom CaTvala, rom mas ar hqonda evropul 
konvenciaze mierTebis Sesaxeb saerTaSoriso SeTanx

747 ix.: marTlmsajulebis evropuli sasamarTlos 1996 wlis 28 
martis mosazreba saqmeze: 2/94 Re the Accession of the Community 
to the European Human Rights Convention, 24e paragrafi.

748 iqve, 26e paragrafi.
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mebis dadebis ufleba.749 sasamarTlos azriT, konven
ciaze mierTeba niSnavs rogorc gaerTianebis Sesvlas 
sxva saerTaSoriso samarTlebriv wesrigSi, aseve, ev
ropuli konvenciiT garantirebuli uflebebis evro
puli gaerTianebis samarTalSi integracias, rac saW
iroebs gaerTianebis damfuZnebel xelSekrulebaSi 
Sesabamisi cvlilebebis ganxorcielebas.750

2.  adamianis uflebaTa dacvis evropul konvenciaze 
evrokavSiris mierTebis meore warumatebeli mcd
eloba _ marTlmsajulebis evropuli sasamarTlos 
SeniSvnebi eqstradiciis qvazievropuli sistemis 
konteqstSi

evropis sabWosa da evrokavSirs Soris mierTebis Tao
baze molaparakebebi ori raundis farglebSi 20102013 
wlebSi ganxorcielda.751 mierTebis Sesaxeb SeTanxmebis 
proeqtis saboloo redaqciis752 momzadebis procesi 
2013 wlis 5 aprils dasrulda. evropul konvenciaze 
kavSiris mierTebis samarTlebrivi instrumentebis 

749 iqve, 27e paragrafi.
750 iqve, 34e da 35e paragrafi.
751 ix.: fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 

dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 133135.

752 mierTebis Sesaxeb proeqtis analizisTvis ix: iqve, gv. 135154.
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momzadeba sakmarisi ar iyo xelmowerisTvis.753 Semde
gi etapi iyo SeTanxmebis proeqtis kavSiris damfuZneb
el xelSekrulebebTan Sesabamisobis Sefaseba da misi 
xelmoweris Taobaze kavSiris sabWos gadawyvetileba. 
SeTanxmebis proeqti pirvelad samarTalTan Tavseba
dobis ganxilvis mizniT marTlmsajulebis evropul 
sasamarTlos gadaegzavna, romelac 2014 wlis 18 de
kembers igi masTan Seusabamod gamoacxada. 

SeTanxmebis proeqtis ganxilvisas sasamarTlom ims
jela hqonda Tu ara mas uaryofiTi efeqti kavSiris 
samarTlis maxasiaTeblebze da Seesabameboda Tu ara 
proeqtiT dadgenili instituciuri da proceduruli 
meqanizmebi kavSiris damfuZnebeli xelSekrulebebiT 
dadgenil pirobebs.754

marTlmsajulebis evropulma sasamarTlom aRiara, 
rom konvenciaze mierTebis Semdeg kavSiris institu
tebi, maT Soris marTlmsajulebis evropuli sasamarT
lo daeqvemdebareba adamianis uflebaTa ev ropuli 
sa samarTlos sagareo kontrols, romelic iu ris diq
cias evropuli konvenciis pirveli muxlis Sesabami

753 iqve, gv. 135.
754 ix.: marTlmsajulebis evropuli sasamarTlos 2014 wlis 18 

dekembris mosazreba: 2/13 pursuant to Article 218(11) TFEU — Draft 
international agreement — Accession of the European Union to the Eu-
ropean Convention for the Protection of Human Rights and Fundamental 
Freedoms — Compatibility of the draft agreement with the EU and FEU 
Treaties, 178e paragrafi.
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sad ganaxorcielebs.755 garda amisa, sasamarTlom kvlav 
ganacxada, rom evrokavSiris mier saerTaSoriso Se
Tanxmebis dadeba, romelic aseTi SeTanxmebis inter
pretaciisa da gamoyenebis mizniT afuZnebs specia lur 
sasamarTlos, principSi ar ewinaaRmde geba evrokav
Siris samarTals, Tu kavSirs aseTi SeTanxmebis dadebis 
kompetencias mkafiod aniWebs damfuZnebeli xel Se
krulebebi.756 konvenciaze kavSiris mier Te ba sasamarT
losTvis ar aRmoCnda sadavo vinaidan, pirveladi sa
marTliT kavSiri mkafiod flobs aseT kompetencias. 
miuxedavad amisa, marTlmsajulebis evropulma sa
samarTlom SeTanxmebis proeqtTan da kav SirebiT ga
moTqva iseTi SeniSvnebi, romlebic konvenciisa da 
kavSiris samarTlis amJamindeli siste mis pirobebSi 
mierTebas faqtobrivad gamoricxavs.757 misi SeniS
vnebidan eqstradiciis qvazievropul sistemasTan 
mimarTebaSi sainteresoa sami sakiTxi.

pirveli ukavSirdeba SeTanxmebis proeqtSi evropuli 
konvenciis 53e muxlisa758 da ZiriTad uflebaTa qa

755 iqve, 181e paragrafi.
756 iqve, 182e paragrafi.
757 marTlmsajulebis evropuli sasamarTlos SeniSvnebis anal

izi ix. naSromSi: Mirianashvili, G.: Accession of the European Union to 
the European Convention for the Protection of Human Rights and Funda-
mental Freedoms: The Second Unsuccessful Attempt, CJSS, vol. 10, 2017, 
pp. 222-243.

758 „am konvenciis arc erTi debuleba ar unda ganimartos ise, 
rom man SezRudos an xelyos adamianis nebismieri ufleba da 
ZiriTadi Tavisufleba, romelTa uzrunvelyofa SeiZleba 
nebismieri maRali xelSemkvreli mxaris kanonmdeblobiT an 
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rtiis 53e muxlis759 koordinaciis Sesaxeb normis 
ararsebobas. sasamarTlo am sakiTxze msjelobisas 
xazs usvams sagareo kontrolis imanentur Tvisebebs. 
misi SefasebiT, sagareo kontrolis realizaciis Tan
dayolili elementia, rom adamianis uflebaTa evro
puli sasamarTlos mier evropuli konvenciis normis 
ganmarteba savaldebulo iqneba evrokavSiris insti
tutebisTvis (maT Soris evrokavSiris marTlmsaju
lebis sasamarTlosTvis), xolo marTlmsajulebis 
evropuli sasamarTlos mier evropuli konvenciiT 
daculi uflebebisa da Tavisuflebebis interpre 
ta ciis gaTvaliswinebis valdebuleba adamianis uf 
le baTa evropul sasamarTlos ar daekisreba.760 sa   sa
mar Tlos azriT, msgavsi wesi ar unda arsebobdes 
mar  Tl msa julebis evropuli sasamarTlos mier kav
Siris sama rTlis, maT Soris ZiriTad uflebaTa qa

romelime sxva SeTanxmebiT, romlis monawilec is aris“.
759 „am qartiis arc erTi debuleba ar unda ganimartos ise, rom 

man SezRudos an xelyos adamianis nebismieri ufleba da 
ZiriTadi Tavisufleba, romelic aRiarebuli da moqmedia 
evrokavSiris samarTalSi da saerTaSoriso samarTalSi, saer
TaSoriso xelSekrulebebSi, romlis monawile aris kavSiri, 
gaerTianeba an yvela wevri saxelmwifo, maT Soris adamianis 
uflebaTa dacvis evropul konvenciaSi da wevr saxelmwifo
Ta konstituciebSi.“

760 ix.: marTlmsajulebis evropuli sasamarTlos 2014 wlis 18 
dekembris mosazreba: 2/13 pursuant to Article 218(11) TFEU — Draft 
international agreement — Accession of the European Union to the Eu-
ropean Convention for the Protection of Human Rights and Fundamental 
Freedoms — Compatibility of the draft agreement with the EU and FEU 
Treaties, 185e paragrafi.
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rtiis gan ma r tebasTan mimarTebaSi. igi Tvlis, rom 
adamianis uflebaTa evropul sasamarTlos ar unda 
gaaCndes kavSiris samarTliT, maT Soris ZiriTad 
uflebaTa qartiiT aRiarebuli uflebis wevr saxel
mwifosTan mimarTebaSi moqmedebis farglebis gansa
zRvris uflebamosileba,761 adamianis uflebaTa evro
puli sasamarTlo valdebuli unda iyos mxed velobaSi 
miiRos am mimarTulebiT marTlmsajulebis evropuli 
sasamarTlos praqtika.762 marTlmsajulebis evropul
ma sasamarTlom melonis saqmeSi miuTiTa, rom ZiriT
adi uflebis erovnuli standartis gamoyenebiT sa
frTxe ar unda Seeqmnas rogorc am uflebis qartiis 
doneze dadgenili standartis gamoyenebas, aseve, 
evrokavSiris samarTlis primats, erTianobasa da 
efeqtia nobas.763 sasamarTlos mixedviT, vinaidan ev
ropuli konvenciis 53e muxli xelSemkvrel mxareebs 
aZlevs ada   mianis uflebaTa dacvis evropul konven
ciaze ma Rali standartebis dadgenis SesaZlelobas, 
am normis qartiis 53e muxlTan koordinacia saval
debuloa da es unda moxdes marTlmsajulebis evro
puli sasamarTlos praqtikis Sesabamisad. am konte
qstSi gansakuTrebiT sainteresoa marTlmsajulebis 
evropuli sasamarTlos pozicia, igi pirdapir acxa

761 iqve, 186e paragrafi.
762 iqve.
763  ix.: marTlmsajulebis evropuli sasamarTlos 2013 wlis 26 

Tebervlis gadawyvetileba saqmeze: Melloni v. Ministerio Fiscal, 
[C-399/11], me60 paragrafi.
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debs, rom kavSiris wevri saxelmwifoebisTvis evro
puli konvenciis 53e muxliT miniWebuli diskrecia 
ZiriTad uflebaTa qartiiT dadgenili standartebi
sa da kavSiris samarTlis efeqtianobis, erTianobisa 
da primatis SenarCunebis mizniT SezRudulia.764

evropuli samarTlis literaturaSi ZiriTad ufle
baTa qartiis 53e muxlisa da evropuli konvenci is 
53e muxlis koordinaciis saWiroebasTan dakavSire biT 
konsensusi ar aris Camoyalibebuli. calkeuli mec
nierebi miiCneven, rom maTi harmoniuli urTierTobis 
uzrunvelyofisTvis koordinaciis saWiroeba ar ar
sebobs.765 maTi azriT, konvenciis 53e muxli xelSem
kvrel mxareebs aZlevs adamianis uflebaTa dacvis 
evropul konvenciaze maRali standartebis Camoya
libebis SesaZleblobas da kavSiris samarTlis, kerZod 
qartiis winaSe ar gamoricxavs kavSiris wevri saxel
mwifoebis valdebulebas.766 es mecnierebi Tvlian, rom 
qartiisa da konvenciis koordinaciis saWiroeba mar
Tlmsajulebis evropulma sasamarTlom ̀ gamoigona~.767 

764 ix.: marTlmsajulebis evropuli sasamarTlos 2014 wlis 18 
dekembris mosazreba: 2/13 pursuant to Article 218(11) TFEU — Draft 
international agreement — Accession of the European Union to the Eu-
ropean Convention for the Protection of Human Rights and Fundamental 
Freedoms — Compatibility of the draft agreement with the EU and FEU 
Treaties, 189e paragrafi.

765 Editorial Comments: The EU’s Accession to the ECHR – a “NO” from the 
ECJ!, CML Rev., 2015, p. 11.

766 iqve.
767 iqve.
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krens marTlmsajulebis evropuli sasamarTlos mid
goma marTebulad miaCnia. misi SefasebiT, koordi
naciis Sesaxeb normis ararseboba kavSiris sama rTlis 
erTianobisaTvis, efeqtianobisa da primatisT vis war
moadgens safrTxes,768 radgan mierTebis Semdeg ev
ropuli evropuli konvencia SeiZens kavSiris samar
Tlis aqtis statuss, Sesabamisad, wevri saxelmwifos 
sasamarTlo uflebamosili iqneba evropuli konven
ciis 53e muxlis (e.i. kavSiris samarTlis) safuZvel
ze gamoiyenos ZiriTad uflebaTa qartiaze maRali 
(erovnuli an saerTaSoriso) standarti da winaswa ri 
gadawyvetilebis proceduris farglebSi ar mimar Tos 
marTlmsajulebis evropul sasamarTlos.769krenis 
po zicia mxardaWeras imsaxurebs xsenebuli normebis 
koordinaciis aucileblobasTan dakavSirebiT. Ziri
Tad uflebaTa qartiis 53e muxlisa da evropuli 
kon venciis 53e muxlis diskoordinaciis pirobebSi 
erovnul sasamarTlos SeeZleba daeyrdnos evropuli 
konvenciis 53e muxls rogorc evrokavSiris samarT
lis normas da dakavebis evropuli orderi ar Seas
rulos konstituciuri standartebidan gamomdinare. 
gar da amisa, marTlmsajulebis evropuli sasamarTlo 
CarCogadawyvetilebis normebis ZiriTad uflebebTan 
Sesabamisobaze msjelobisas swored ZiriTad ufle

768 Krenn, C.: Autonomy and Effectiveness as Common Concerns: A Path to 
ECHR Accession after Opinion 2/13 [comments], German L.J., vol. 16, 2015, 
p. 166.

769 iqve. p. 158.
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baTa qartias iyenebs. im SemTxvevaSi Tu kavSiris wevr 
sa xelmwifos SeezRudeba erovnuli kanonmdeblobiT, 
maT Soris konstituciiT eqstradiciis sferoSi evro
pul konvenciaze maRali standartebis ganviTarebis 
SesaZlebloba, eqstradiciis qvazievropuli mode lis 
upiratesad moqmedebisTvis Seiqmneba damatebiTi nor
matiuli garantia. erovnuli sasamarTloebi dakavebis 
evropuli orderis Sesrulebisas sakiTxis gan xilvisas 
veRar gamoiyeneben evropuli konvenciis 53e muxls 
kavSiris samarTalTan SedarebiT ufro maRali erovnu
li standartis CamoyalibebisTvis.

meore, eqstradiciis qvazievropul sistemaze pirda
piri gavlena aqvs marTlmsajulebis evropuli sa
samarTlos SeniSvnas, romelic ukavSirdeba SeTanx
mebis proeqtSi kavSiris wevr saxelmwifoebs Soris 
ormxrivi ndobis principis Sesaxeb normis ararsebo
bas. marTlmsajulebis evropulma sasamarTlom kidev 
erTxel miuTiTa, rom marTlmsajulebis, Tavisu
flebisa da usafrTxoebis sivrcesTan dakavSirebuli 
samarTlebrivi aqtis, maT Soris dakavebis evropuli 
orderisa da piris gadacemis procedurebis Sesaxeb 
CarCogadawyvetilebis implementaciis procesSi wev
ri saxelmwifo valdebulia ivaraudos, rom kavSiris 
sxva wevr qveyanaSi adamianis uflebaTa dacvis reJimi 
Seesabameba kavSiris samarTliT dadgenil standarts; 
kavSiris sxva wevr saxelmwifos ar moTxovos adami
anis uflebaTa dacvis evrokavSiris standartebze 
maRali standartebis dadgena; gamonaklisi SemTxveve
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bis garda, ar Seamowmos Seesabameba Tu ara aseT saxel
mwifoSi arsebuli adamianis uflebaTa dacvis stan
dartebi evrokavSiris sistemas.770 Tu mierTebis 
Sesaxeb SeTanxmebaSi ar iqneba miTiTeba ormxrivi ndo
bis principis am maxasiaTeblebze, evropul konvenci
aze mierTeba `gaanadgurebs evrokavSiris samarTlis 
avtnomiurobas~.771

sainteresoa adamianis uflebaTa evropuli sasamarT
los pozicia ormxrivi ndobisa da ormxrivi aRiarebis 
principebis rogorc marTlmsajulebis, Tavisuflebi
sa da usafrTxoebis sivrcis realizaciis modalobeb
ze. mas marTlmsajulebis evropuli sasamarTlosgan 
gansxvavebuli Sexeduleba aqvs. misi SefasebiT, am 
modalobebis gamoyenebiT imTaviTve ar irRveva Ziri
Tadi uflebebi, Tumca, aSkaraa, rom maTi efeqtianad 
moq medebis uzrunvelsayofad ZiriTadi uflebebis 
dacvaze kontrolis ganxorcieleba marTlmsajulebis 
evropuli sasamarTlos mier SezRudulia da mxolod 
gamonaklis SemTxvevebSi xdeba.772 adamianis uflebaTa 
evropuli sasamarTlo miiCnevs, rom ormxrivi ndo  bis 

770 ix.: marTlmsajulebis evropuli sasamarTlos 2014 wlis 18 
de kembris mosazreba: 2/13 pursuant to Article 218(11) TFEU — Draft 
international agreement — Accession of the European Union to the Eu-
ropean Convention for the Protection of Human Rights and Fundamental 
Freedoms — Compatibility of the draft agreement with the EU and FEU 
Treaties, 191e paragrafi.

771 194e paragrafi.
772 adamianis uflebaTa evropuli sasamarTlos 2016 wlis 23 

maisis gadawyvetileba saqmeze: Avotiņš v. Latvia [17502/07], 114e 
paragrafi.
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safuZvelze saxelmwifos Zalauflebis SezRudva im 
TvalsazrisiT, rom ar Seamowmos kavSiris sxva wevr 
sa  xelmwifoSi ZiriTadi uflebebis dacvis standar  ti, 
praqtikaSi ewinaaRmdegeba evropul konvencias, rome
lic moiTxovs, rom konvenciis monawile saxelmwifos 
sul mcire hqondes unari Seafasos sxva wevr qveyana
Si adgili aqvs Tu ara ZiriTadi uflebebis mZime da 
seriozul darRvevas.773

marTlmsajulebis evropuli sasamarTlos suliskveTe
ba mimarTulia im miznisken, rom evropuli konvenciis 
donezec ganmtkicdes kavSiris wevr saxelmwifoebSi 
Zi riTadi uflebebis adamianis uflebaTa dacvis ev
ropuli konvenciis Sesabamisad dacvis prezumfcia. 
mierTebis Sesaxeb SeTanxmebaSi ZiriTadi uflebebis 
dacvis sferoSi wevr saxelmwifoebs Soris ormxrivi 
ndobis principis deklarirebiT, adamianis uflebaTa 
evropul sasamarTlos ar eqneba normatiuli Sesa
Zlebloba magaliTad evropuli konvenciis me3 da me6 
muxlebTan mimarTebiT ganixilos dakavebis evropu
li orderis Sesruleba da maTi darRvevisas pasuxis
mgebloba piris gadamcem wevr saxelmwifos daakisros. 
mierTebis Sesaxeb SeTanxmebaSi am principis gaTvalis
winebiT, wevr saxelmwifoebs Soris kvlav imoqmedebs 
eqstradiciis sferoSi Rirsebis uflebisa da saqmis 
sa marTliani ganxilvis uflebis evrokavSiris stan
darti, romlebic instrumentaluri TvalsazrisiT, 

773 iqve.
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maT evropul konvenciasTan SedarebiT ufro dabal 
doneze icavs. amasTan, ormxrivi ndobis principisgan 
gamonaklisi SemTxvevis dadgenis Zalaufleba, maT So
ris dakavebis evropuli orderis Seusruleblobis 
konteqstSi, isev marTlmsajulebis evropul sasamarT
loze iqneba damokidebuli da adamianis uflebaTa 
evropuli sasamarTlo distancirebul mdgomareobaSi 
aRmoCndeba.

adamiainis uflebaTa evropuli sasamarTlos poli
tika orientirebulia evropaSi ZiriTad uflebaTa 
dacvis efeqtiani sistemis Camoyalibebaze, xolo 
marTlmsajulebis evropuli sasamarTlo mudmivad 
cdilobs integraciis doneze TanamSromlobas nebi
smier sxva sakiTxTan, maT Soris ZiriTad uflebebTan 
mimarTebaSi mianiWos upiratesoba.774 kavSiris wevr 
saxelmwifoebSi adamianis uflebaTa konvenciis Sesa
bamisad dacvis prezumfcia SeuTavsebelia evropuli 
konvenciis mizanTan, evropuli konvenciis winaSe xe
lSemkvrel mxareTa Tanasworuflebianobis principTan 
da adamianis uflebaTa evropuli sasamarTlos prec
edentul samarTalTan.775

mesame, marTlmsajulebis evropulma sasamarTlom ka
vSiris pirvelad samarTalTan mimarTebaSi adamianis 

774 fircxalaSvili, a., mirianaSvili, g.: adamianis uflebaTa 
dacvis politika evropuli kavSiris samarTalSi, Tbilisi, 
2018, gv. 159.

775 iqve.
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uflebaTa dacvis evropuli konvenciis me16 damatebi
Ti protokoli miiCnia winaswari gadawyvetilebis pro
ceduris Canacvlebis safrTxed. 

evropuli konvenciis me16 damatebiTi protokolis 
mixedviT, konvenciis xelSemkvreli mxaris umaRlesi 
instanciis sasamarTlo an tribunali saqmis ganxil
visas uflebamosilia konvenciiT an misi damatebiTi 
protokolebiT gaTvaliswinebuli uflebebisa da Ta
visuflebebis gamoyenebasTan da interpretaciasTan 
dakavSirebiT adamianis uflebaTa evropul sasamarT
los mosazrebis warmodgenis TxovniT mimarTos. 

marTlmsajulebis evropulma sasamarTlom SeTanx
mebis proeqti Seafasa winaswari gadawyvetilebis 
proceduris SezRudvis realur riskad da moiTxova 
me16 protokolisa da xsenebuli proceduris koor
dinacia.776 sasamarTlos SefasebiT, radgan mierTebis 
Semdeg kavSiris samarTlebriv sistemaSi konvenciis 
in tegrireba ganxorcieldeba, umaRles erovnul sa
sa   marTlos ufleba eqneba kavSiris normis interpre
ta ciis mizniT gamoiyenos me16 damatebiTi protoko
liT dadgenili meqanizmi da marTlmsajulebis evro
puli sasamarTlosTvis mimarTvaze uari ganacxados, 

776 ix.: marTlmsajulebis evropuli sasamarTlos 2014 wlis 18 
dekembris mosazreba: 2/13 pursuant to Article 218(11) TFEU — Draft 
international agreement — Accession of the European Union to the Eu-
ropean Convention for the Protection of Human Rights and Fundamental 
Freedoms — Compatibility of the draft agreement with the EU and FEU 
Treaties, 198e da 199e paragrafebi.
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rac negatiurad aisaxeba winaswari gadawyvetilebis 
proceduris avtonomiurobasa da efeqtianobaze.777 

maakordinirebeli normis gareSe mierTebis Semdeg 
umaRlesi erovnuli sasamarTlo uflebamosili iqne
boda dakavebis evropuli orderis Seusruleblobis 
CarCogadawyvetilebiT dadgenili safuZvlebis an 
marTlmsajulebis evropuli sasamarTlos preceden
tuli samarTlis (mag.: braldebulis dausreblad ga
motanili sasamarTlos gadawyvetilebis gadasinjvis 
evrokavSiris standartis an Rirsebis uflebis dacvis 
instrumentaluri testis) evropul konvenciasTan 
Sesabamisobis Sefasebis mizniT adamianis uflebaTa 
evropuli sasamarTlosTvis eTxova evropuli kon
venciis avTenturi interpretacia. marTlmsajule  bis 
evropuli sasamarTlo am SesaZleblobaSi xedavs ev
rokavSiris samarTlis, maT Soris eqstradiciis qva
zievropuli sistemis evropuli konvenciis stand
artebis Sesabamisad redefinirebis safrTxes.

aRsaniSnavia, rom koordinaciis gareSe hipoTeturad 
aseve arsebobs SesaZlebeloba umaRlesma erovnulma 
sasamarTlom eqstradiciis konteqstSi konvenciaSi 
deklarirebuli uflebis ganmartebis mizniT mimarTos 
rogorc adamianis uflebaTa evropul sasamarTlos, 
aseve marTlmsajulebis evropul sasamarTlos.

adamianis uflebaTa dacvis evropul konvenciaze ka
vSiris mierTebisTvis aucilebelia marTlmsajulebis 

777  iqve, 196e paragrafi.
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evropuli sasamarTlos yvela SeniSvnis adeqvaturi 
deklarileba mierTebis Sesaxeb SeTanxmebis proeqtSi. 
sxva SemTxvevaSi marTlmsajulebis evropuli sa
samarTlo mesamed dablokavs am process. Tumca, ze
moT ganxiluli SeniSvnebis gaTvaliswinebiT mniS
vnelovnad Semcirdeba evropul konvenciaze kavSiris 
mierTebis efeqti eqstradiciis qvazievropul siste
maze konvenciuri standartebis gavrcelebis Tval
sazrisiT. konvenciis sistemaSi ormxrivi ndobis prin
cipis normatiul doneze aRiarebiT, SesaZlebeli 
iqneba, rom evrokavSiris samarTali eqstradiciis 
konteqstSi kvlav CaiTvalos ZiriTadi uflebebis ev
ropuli konvenciis msgavsad dacvis modelad. 

marTlmsajulebis evropuli sasamarTlos mier wam
oyenebuli pirobebidan gamomdinare, adamianis uf le
baTa dacvis evropul konvenciaze evrokavSiris mi
er  Teba ar ganapirobebs eqstradiciis sferoSi a priori  
evrokavSiris samarTalsa da evropul konvencias, 
marTl  msajulebis evropul sasamarTlosa da adamia
nis uflebaTa evropul sasamarTlos precedentul 
samarTals Soris koliziisas evropuli konvenciisT
vis upiratesobis mieniWebas. adamianis uflebaTa dac
vis evropul konvenciaze evrokavSiris mierTeba ar 
gamoiwvevs eqstradiciis qvazievropul sistemaze 
konvenciis standartebis erTmniSvnelovnad gavrcele
bas, radgan konvenciis sistemaSi normatiulad inte
grirebuli iqneba ormxrivi ndobis principi, romel
ic dogmaturad SezRudvas eqstradiciis qvazi evropul 
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sistemaSi konvenciuri standartebis moqmedebis far
glebs. Sesabamisad, mierTebis Semdeg, kavSiris wevr 
sa xelmwifoebTan mimarTebaSi ganxorcieldeba eqst
radiciis sferoSi arsebuli uflebaTa dacvis stan
dartebis unifikacia evrokavSiris standartis mier 
konvenciis standartis STanTqmis gziT.

3.  eqvivalenturi dacvis doqtrinis perspeqtiva ada
mianis uflebaTa dacvis evropul konvenciaze evro
kavSiris mierTebis Semdeg

konvenciaze evrokavSiris mierTebis Semdeg aqtualuri 
iqneba eqvivalenturi dacvis doqtrinis perspeqtivis 
sakiTxi. mierTebis Semdeg adamianis uflebaTa evropu
li sasamarTlo kavSirTan mimarTebaSi SeiZens rationae 
personae  da rationae materiae iurisdiqci as. igi uf leba
mosili iqneba warmoebaSi miiRos da ganixilos evro
kavSiris winaaRmdeg wardgenili in dividualuri gana c
xadi.778 Tumca, didi albaTobiT adamia nis uflebaTa 
ev  ropuli sasamarTlo moaxdens eqvi va lenturi dacvis 
do qtrinis transformirebas da igi garkveuli formiT 
gaagrZelebs arsebobas. am varaudis safuZvelia marTlm
sajulebis evropuli sasamarTlos SeniSvnebi, gansa
kuTrebiT ormxrivi ndobis principis konvenciis siste
maSi integraciasTan dakavSirebiT, rom  li Tac ZiriTadi 

778 Hert, P., Korenica, F.: Doctrine of Equivalent Protection: Its Life and Legit-
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uflebis konvenciis msgavsad dac vis prezumfciis Sen
arCunebis myari niadagi moamzada. gar kve ulwilad ormx
rivi ndobis principis gamo arse bobs konvenciuri pre
zumfcia, rom integraciis donez e evrokavSirisa da 
misi wevri saxelmwifoebis mier Ziri Tadi uflebebis 
dacva konvenciis msgavsad xorcieldeba. adamianis 
uflebaTa evropuli sasamarTlo cdilobs am prezum
fcias mouZebnos konvenciuri ganmarteba da dasabuTe
ba.

konvenciaze kavSiris mierTebamde, eqvivalenturi da
c vis doqtrinis Camoyalibebis mizani iyo kavSiris 
me o reul samarTlebriv aqtebTan dakavSirebuli saq
meebis in concreto ganxilvis meqanizmis SemoReba. magram, 
mierTebis Semdeg doqtrinis moqmedebas azri ekarge
ba, radgan adamianis uflebaTa evropuli sasamarT
lo kavSiris samarTlebriv sistemaze moipovebs srul 
iurisdiqcias. aqedan gamomdinare, SesaZlebelia, rom 
adamianis uflebaTa evropulma sasamarTlom ekviva
lenturi dacvis doqtrina rogorc saqmis ganxilvis 
instrumenti Caanacvlos kavSiris wevr saxelmwifoebs 
Soris ormxrivi ndobis prezumfciiT, magram man sul 
mcire unda SeinarCunos ZiriTadi uflebis `aSkarad 
arasakmarisad~ dacvis kriteriumi. aseT SemTxvevaSi 
ev ropuli sasamarTlo gaagrZelebs TiToeul saqmeSi, 
maT Soris dakavebis evropul orderTan dakavSirebiT, 
konvenciuri uflebebis dacvaze zedamxedvelobas.

imacy before and after the European Union’s Accession to the European 
Convention on Human Rights, German L.J., vol. 13, 2012, p. 891.
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4. Sejameba

adamianis uflebaTa dacvis evropul konvenciaze ev
rokavSiris mierTebas limitirebuli efeqti eqneba 
eqstradiciis qvazievropul sistemaSi ZiriTadi 
uflebebis dacvis standartebis gaumjobesebaze. ase
Ti Sedegi ar dadgeboda Tu marTlmsajulebis evro
puli sasamarTlo mierTebis Sesaxeb SeTanxmebis pro
eqtis mimarT prointegraciuli xasiaTis SeniSvnebs 
ar gamoTqvamda. misi poziciebi safuZvelSive gamor
icxavs eqstradiciis qvazievropul sistemaSi arse
buli ZiriTadi uflebebis standartebis konvenci
asTan Tavsebadad gardaqmnas. Tumca, maTi srulad 
gaTvaliswinebis gareSe evrokavSiri evropul konven
cias ver miuerTdeba.

mierTebis Semdeg, adamianis uflebaTa dacvis evro
puli konvenciis 53e muxlisa da evrokavSiris Zir
iTad uflebaTa dacvis qartiis 53e muxlis koordi
naciiT kavSiris wevri saxelmwifo SezRuduli iqneba 
dakavebis evropuli orderis Sesrulebis sakiTxis 
ganxilvisas evropul konvenciaze erovnuli kanon
mdeblobiT, maT Soris konstituciiT dadgenili uf
ro maRali standartebis gamoyenebisgan da ganviTare
bisgan. mocemuli muxlebis dakavSirebiT Seiqmneba 
eqstradiciis qvazievropul sistemaSi moqmedi Zir
iTadi uflebis dacvis standartis upiratesad moq
medebis normatiuli garantia. 

mierTebis Sesaxeb SeTanxmebaSi ormxrivi ndobis prin
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cipis Sesaxeb normis arseboba evropuli konvenciis 
donezec ganamtkicebs kavSiris wevr saxelmwifoebSi 
eqstradicias daqvemdebarebuli piris adamianis ufle
baTa dacvis evropuli konvenciis Sesabamisad dacvis 
prezumfcias. adamianis uflebaTa evropuli sasamarT
lo normatiuli TvalsazrisiT SezRuduli iqneba 
evropuli konvenciis me3 da me6 muxlebTan mimarTebiT 
ganixilos dakavebis evropuli orderis Sesruleba 
da maTi darRvevis SemTxvevaSi pasuxismgebloba piris 
gadamcem wevr saxelmwifos daakisros. mierTebis Sem
deg ZalaSi darCeba eqstradiciis sferoSi Rirsebis 
uflebisa da saqmis samarTliani ganxilvis uflebis 
evrokavSiris standarti, romelic am uflebebs ev
ropul konvenciasTan SedarebiT ufro dabal doneze 
icavs. garda amisa, ormxrivi ndobis principis pre
zumfciisgan gamonaklisi SemTxvevis dadgenis Zalau
fleba kvlav marTlmsajulebis evropul sasamarTlos 
darCeba. ormxrivi ndobis principis gamo eqstradici
is sferoSi kavSiris wevri saxelmwifos mier ZiriTa
di uflebis evropuli konvenciis Sesabamisad dacvis 
prezumfcia SeuTavsebelia konvenciis arsTan, evro
puli konvenciis winaSe xelSemkvrel mxareTa Tanas
woruflebianobis principTan da adamianis uflebaTa 
evropuli sasamarTlos praqtikasTan.

mierTebis Sesaxeb SeTanxmebaSi winaswari gadawyvetile
bis procedurisa  da adamianis uflebaTa dacvis evro
puli konvenciis me16 damatebiTi protokolis koor
dinacia gamoricxavs eqstradiciis qvazievropuli 
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sistemis erovnul doneze evropul konvenciasTan 
Sesabamisobis Sefasebis mizniT evropuli konvenciis 
normebis avTenturi interpretaciis an moqmedebis 
farglebis sakiTxze adamianis uflebaTa evropuli 
sasamarTlosTvis mimarTvas.

zemoTarsebuli msjeloba miuTiTebs, rom adamianis 
uflebaTa dacvis evropul konvenciaze evrokavSi ris 
mierTebis Semdeg evropuli konvenciiT dadgenili 
standarti ar SeiZens calsaxad upiratesis statuss Tu 
eqstradiciis sferoSi evrokavSiris samarTali da ev
ropuli konvencia an/da marTlmsajulebis evropuli 
sasamarTlosa da adamianis uflebaTa evropuli sasa
marTlos praqtika iqneba koliziaSi. mierTebis Semdeg, 
kavSiris wevr saxelmwifoebTan mimarTebaSi moxdeba 
eqstradiciis sferoSi arsebuli uflebaTa dacvis ev
ropuli da qvazievropuli standartebis integracia, 
Tumca, evrokavSiris standarti STanTqavs konvenciis 
standarts.
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Tavi VII. 

evrokavSiris wevr saxelmwifoebsa da 
saqarTvelos Soris eqstradiciis sferoSi 

TanamSromlobis farglebi asocirebis 
Sesaxeb SeTanxmebis mixedviT — evropuli Tu 

qvazievropuli sistemis perspeqtiva

evrokavSirSi integracia warmoadgens saqarTvelos sa
gareo politikis strategiul mizans. igi saqarTvelos 
konstituciis donezea ganmtkicebuli.779 wlebis ganmav
lobaSi kavSirsa da saqarTvelos Soris Tanam Sromloba 
evropuli samezoblo politikis farglebSi xorciel
deboda, rac ZiriTad SemTxvevaSi gulis xmobda saqarT
velos materialurteqnikur mxar da Weras.780  asocirebis 
Sesaxeb SeTanxmebis amoqme de bis Semdeg saqarTvelo sa 
da evrokavSiris TanamSrom loba Tvisebrivad axal 
etapze gadavida da gascda sam ezoblo politikis for
mats.781 evrokavSirTan TanamSromlobis gaRrmavebiT 
saqarTvelos moqalaqeebisTvis gaCnda ufro xelSesax
ebi politikuri, ekonomikuri da samarTlebrivi sarge

779 saqarTvelos konstituciis 78e muxli.
780 mirianaSvili, g.: evropuli kavSiris wevri saxelmwifoebisa 

da saqarTvelos sasamarTloebs Soris sisxlis samarTlis 
sakiTxebze TanamSromlobis farglebi asocirebis Sesaxeb 
SeTanxmebis mixedviT, germanulqarTuli sisxlis samarTlis 
Jurnali, me3 gamocema, 2017, gv. 40.

781 iqve.
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blis miRebis perspeqtiva. garda imisa, rom asocirebis 
Sesaxeb SeTanxmebiT saqarTvelosa da kavSirs Soris 
gaZlierda politikuri dialogi, aseve SesaZlebeli 
gaxda qarTuli samarTlebrivi sistemis evrokavSiris 
samarTalTan daaxloeba.

asocirebis Sesaxeb SeTanxmeba rogorc multiseq
toruli saerTaSoriso xelSekruleba mxareebs So ris 
TanamSromlobas iTvaliswinebs sxvadasxva sferos da 
dargis mimarTulebiT. erTerTia sisxlis samarT  lis 
sa qmeebze TanamSromlobis sfero, romelic imav  dro
ulad moicavs eqstradiciis sferosac. Tumca, am Se
TanxmebiT dasaxuli sisxlis samarTlis saqmeebze marT
lmsajulebis organoebis TanamSromloba, rogorc miz nis, 
agreTve farglebis gaTvaliswinebiT Se z Ru dulia. aso
cirebis Sesaxeb SeTanxmeba erovnul sa sa marTloebs 
Soris sisxlis samarTlis saqmeebze, maT Soris eqs
tradiciis mimarTulebiT TanamSromlobis gaRrmavebas 
ganixilavs mxolod evropis sabWosa da gaeros egidiT 
miRebul samarTlebriv instrumente bis farglebSi. mi
si 21e muxlis me2 paragrafis mixedviT, `rac Seexeba 
sisxlis samarTlebriv sakiTxebze sasamarTlo TanamS
romlobas, mxareebi gaaZliereben TanamSromlobas ormx
rivi samarTlebrivi daxmare bis kuTxiT Sesabamisi 
mravalmxrivi SeTanxmebebis safu Zvelze. es, saWiroebis 
SemTxvevaSi, moicavs gaerosa da evropis sabWos Sesabam
is saerTaSoriso aqtebTan mierTebasa da maT implementa
cias, aseve evrokavSiris samarTlebrivi TanamSromlobis 
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saagentosTan (EUROJUST) mWi d ro TanamSromlobas~.782 am 
normis materia luri kon   struqciidan gamomdinare erTi 
mxriv, SeuZlebelia sa  qarTvelos integrireba eqst
radiciis qvazievropul sistemaSi, meore mxriv, gam
oiricxeba uSualod ev   rokavSirTan eqstradiciis 
sakiTxze e.w. evro-islan di uri783 an evro-amerikuli784 

SeTanxmebis dadebis persp eqtivac. 

asocirebis Sesaxeb SeTanxmeba ar qmnis samarTlebriv 
potencials kavSiris wevri saxelmwifoebisa da saqa
rTvelos sasamarTloebs Soris eqstradiciis sferoSi 
TanamSromlobis gaRrmavebisTvis da am mimarTulebiT 
kooperacias ganixilavs eqstradiciis evropuli sis
temis farglebSi.

782 aRsaniSnavia, rom evrokavSirsa da misi wevri saxelmwifoebis 
mier ukrainasTan da molodvasTan dadebuli asocirebis 
SeTanxmebebi Seicaven identuri Sinaarsis normebs sisxlis 
samarTlis saqmeebze TanamSromlobasTan dakavSirebiT.

783 Agreement between the European Union and the Republic of Iceland 
and the Kingdom of Norway on the surrender procedure between the 
Member States of the European Union and Iceland and Norway, OJ L 292, 
21/10/2006.

784 Agreement on extradition between the European Union and the United 
States of America, OJ L 181/27, 19/07/2003.
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Tavi VIII. 

daskvna da sarekomendacio winadadebebi

evropis sabWosa da evrokavSiris farglebSi arsebu
li eqstradiciis meqanizmebis Seswavlisa da analizis 
safuZvelze dadginda, rom evropaSi moqmedi eqst ra
diciis sistemebi erTmaneTisgan fundamenturad gansx
vavdeba rogorc efeqtianobis, aseve ZiriTadi ufle
bebis dacvis standartebis TvalsazrisiT.

eqstradiciis evropuli modeli agebulia sisxlis 
samarTlis saqmeebze urTierTdaxmarebisa da saxel
mwifoebis suverenuli Zalauflebis xelSeuxeblo bis785 
principebze, xolo eqstradiciis qvazievropuli re
Jimi dafuZnebulia evrokavSiris wevr saxelmwifoebs 
Soris ndobis maRal xarisxsa da sasamarTlo gad
awyvetilebebis ormxrivad aRiarebaze.786

ormxrivi ndobisa da ormxrivi aRiarebis principebis 
ZaliT eqstradiciis qvazievropuli sistema, rogorc 
piris gadacemis normatiuli reJimi, ufro swrafi 
da efeqtiania. mis praqtikulobas da qmediTobas, sa
Tanadod funqcionirebas uzrunvelyofs marTlmsa
julebis evropuli sasamarTlo. igi precedentuli 
samarTliT eqstradiciis qvazievropul modelze 
avrcelebs evrokavSiris samarTlis supranacional
uri ganzomilebisTvis damaxasiaTebel iseT principebs 

785 ix.: Tavi II, §2.
786 ix.: Tavi III, §2.1.
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rogoricaa, primati, efeqtianoba, avtonomiuroba da 
erTgvarovneba.787

eqstradiciis evropul sistemasTan SedarebiT, qva
zievropuli reJimis xarisxobriv upiratesobas, mis 
supranacionalizaciis process zegavlena aqvs eqst
radiciis sferoSi arsebuli ZiriTadi uflebebis da
cvis standartebze. eqstradiciis qvazievropuli 
sistemis efeqtianoba miiRweva gadacemas daqvemdeba
rebuli piris uflebebis dacvis evropuli da erovnu
li, maT Soris konstituciuri standartebis Semcire
bis xarjze.788 garda imisa, rom CarCogada wyvetileba 
faqtobrivad ar Seicavs dakavebis evropuli orderis 
ZiriTadi uflebis dacvis mizniT Seusruleblobis 
normatiul safuZvlebs,789 marTl msajulebis evropu
li sasamarTlos praqtikis kvlevam warmoaCina eqst
ra diciis sferoSi Rirsebis uflebiTa da saqmis sa
marTliani ganxilvis uflebiT daculi sferoebis 
ev ro  kavSiris samarTlis Sesabamisad gardaqminis ten
dencia.790 am dinamikis Sedegia, rom eqstradiciis qva
zi evropul modelSi adamianis uflebaTa dacvis ev
ropuli konvenciiTa da konstituciebiT dadgenili 
ga rantiebi SezRudulad, mxolod maSin moqmedebs Tu 
ar ewinaaRmdegeba evrokavSiris standartebs.791 Tum

787 ix.: Tavi III, §2, Tavi IV.
788 ix.: Tavi IV.
789 ix.: Tavi III, §4.
790 ix.: Tavi IV.
791 ix.: Tavi IV.
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ca, es procesi ar aris dasrulebuli. kvlevam aCvena, 
rom germaniis federaciulma sakonstitucio sa
samarTlom konstituciuri identobis kontrolis 
meqanizmis,792 xolo adamianis uflebaTa evropulma 
sasamarTlom eqvivalenturi dacvis doqtrinis793 sa
fuZvelze SeinarCunes eqstradiciis qvazievropul 
sistemaSi piris gadacemis wesebis konstituciasTan 
da adamianis uflebaTa dacvis evropul konvenciasTan 
Sesabamisobis Sefasebis Zalaufleba. maT mxari ar 
dauWires kavSiris wevr saxelmwifoebs Soris piris 
avtomatur, ZiriTadi uflebebis Sefasebis gareSe ga
dacemas. aqedan gamomdinare, eqstradiciis evropuli 
da qvazievropuli sistemebis normatiuli CarCos, 
marTlmsajulebis evropuli sasamarTlos, adamianis 
uflebaTa evropuli sasamarTlosa da germaniis fed
eraluri sakonstitucio sasamarTlos precedentuli 
samarTlis kvlevam cxadyo, rom evropis sabWosa da 
evrokavSiris farglebSi eqstradiciis procesSi mo
qmedebs gadacemas daqvemdebarebuli piris Rirsebis 
uflebebis dacvisa da saqmis samarTliani ganxilvis 
uflebis koliziuri standartebi.

kvlevis Sedegebis struqturizebulad da naTlad war
modgenisTvis mizanSewonilia daskvnebis, mignenebisa 
da sarekomendacio winadadebebis individualurad 
warmodgena.

792 ix.: Tavi IV, §2.1.
793  ix.: Tavi V, §4.
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1. eqstradiciis evropuli sistema saxelmwifoTa ara
sakmarisi ndobidan, sisxlis samarTlis sferoSi saxel
mwifoTa suverenuli Zalauflebis xelSeuxeblobidan 
gamomdinare ar efuZneba eqstradiciis klasikur prin
cips `dasaje an gadaeci~.794

2. eqstradiciis evropuli sistema piris gadacemis 
politikuri instrumentia da ar aris agebuli marTlm
sajulebis ganmaxorcielebel subieqtebs Soris Ta
namSromlobaze. masSi mniSvnelovani funqcia aqvT 
politikuri Tanamdebobis pirebs, romlebic saxelm
wifoTa absolutur umravlesobaSi warmoadgenen sab
oloo rgols eqstradiciis Sesaxeb gadawyvetilebis 
miRebis TvalsazrisiT. politikuri Tanamdebobis 
pirebs SesaZlebloba aqvT piri sxva saxelmwifos ar 
gadascen, miuxedavad imisa, rom sasamarTlos gad
awyvetilebiT nebadarTulia eqstradicia. saxelmwi
foebis mier eqstradiciis evropuli sistemis poli
tikuri interesebisTvis gamoyeneba amcirebs mis 
efeqtianobas da xels uSlis eqstradiciis sferoSi 
saerTo evropuli tradiciebis Camoyalibebas.795

3. eqstradiciis evropul sistemaSi politikur dan
aSaulebze eqstradiciis akrZalvis principi saxelm
wifoebisaTvis ufro metad politikuri instrumentia, 
vidre samarTlebrivi meqanizmi.796 saerTaSoriso do

794 ix.: Tavi II, §2.
795 iqve.
796 ix.: Tavi II, §3.
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neze misi definireba am mizeziT ar xorcieldeba. es 
principi ar gamodgeba ZiriTadi uflebebis darRvevis 
prevenciisaTvis, radgan mxolod danaSaulis bunebas 
afasebs da ara eqstradiciis winare an Semdgom pro
cess. igi saxelmwifoebs Soris eqstradiciis sfero
Si TanamSromlobis Semaferxebeli faqtoria. msgavsad 
eqstradiciis qvazievropuli reJimisa, politikur 
danaSaulebze eqstradiciis akrZalvis principi 
eqstradiciis evropul sistemaSic sasurvelia gauqm
des.

4. samarTlebrivi teqnikis TvalsazrisiT, eqstradici
is Sesaxeb evropuli konvenciis xarvezia TviTneburi 
devnisa da dasjis akrZalvis principisa da politikur 
an masTan dakavSirebul danaSaulebze eqstradiciis 
akrZalvis principis erTi da imave muxlSi arseboba. 
TviTneburi devnisa da dasjis akrZalvis principis 
safuZvelze eqstradiciaze uaris Tqmas Sinaarsobrivi 
kavSiri ar gaaCnia politikur an masTan dakavSirebul 
danaSaulebTan. igi am ukanasknelisgan izolirebulad 
arsebobs. saxelmwifom, rodesac piris TviTneburi 
devnis an dasjis mizeziT uars acxadebs eqstradici
aze, aRar unda ganixilos danaSaulis politikur an 
masTan dakavSirebul danaSaulTan SesaZlo kavSiri, 
radgan TviTneburi devnis an dasjis akrZalva eqs t
radiciis dauSveblobis damoukidebeli principia.797 
aqedan gamomdinare, eqstradiciis qarTuli sistemis 

797  ix.: Tavi II, §3.1.2.
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msgavsad, rekomendirebulia, rom TviTneburi devni
sa da dasjis akrZalvis principi politikur dana
SaulebTan dakavSirebul muxlSi ar iyos moTavsebu
li da arsebobdes avtonomiurad.

5. eqstradiciis Sesaxeb evropul konvenciaze ga
keTebuli daTqmebis analizis safuZvelze gamovlin
da, rom eqstradiciis qvazievropuli sistemisgan 
gansxvavebiT, evropis sabWos wevr saxelmwifoebs So
ris moqalaqis gadacemasTan, moqalaqeobis cnebis da 
droSi gansazRvrasTan dakavSirebiT ar arsebobs saer
To midgoma.798 Tumca, saxelmwifoTa umravlesoba ab
soluturad krZalavs moqalaqis gadacemas. kvlevis 
Sedegad dadginda, rom eqstradiciis Sesaxeb evropul 
konvenciaze saqarTvelos daTqmiT kidev ufro Seiz
Ruda saqarTvelos moqalaqis konvenciis xelSemkvre
li saxelmwifosTvis gadacemis perspeqtiva. igi saqa
rTvelos moqalaqis eqstradicias ukavSirebs rogorc 
nacvalgebis princips, aseve, sami damatebiTi krite
riumis dakmayofilebas: saqarTvelos moqalaqis ucxo 
saxelmwifoSi eqstradiciis gadawyvetilebis Sesabam
isobas sazogadoebriv moralTan, sajaro politi
kasTan da saxelmwifo usafrTxoebis interesebTan.799 
eqstradiciis Sesaxeb evropuli konvenciis garda, 
moqalaqis gadacemis sakiTxs awesrigeben saqarTvelos 
ormxrivi saerTaSoriso xelSekrulebebi im calkeul 

798 ix.: Tavi II, §3.5.
799 ix.: Tavi II, §3.5.1.
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qveynebTan, romlebic agreTve arian konvenciis xel
Semkvreli mxareebi. saqarTvelo yvela aseT saerTaSo
riso xelSekrulebaSi moqalaqis gadacemas krZalavs. 
amgvari pozicia bundovans xdis eqstradiciis Sesax
eb evropul konvenciaze saqarTvelos gakeTebuli 
daTqmisa da sisxlis samarTlis saqmeebze samarTle
brivi daxmarebis sferoSi saqarTvelos ormxrivi saer
TaSoriso xelSekrulebebis Tanafardobas da qmnis 
koliziis safrTxes. kvlevis Sedegad SemoTavazebulia, 
rom saqarTvelom, rodesac sakuTari moqalaqis gad
acemis Taobaze ormxriv saxelSekrulebo urTierTo
baSi myofi saxelmwifosgan miiRebs Txovnas, gad
awyvetileba unda miiRos eqstradiciis Sesaxeb 
evropuli konvenciis safuZvelze, radgan mas rogorc 
saqarTvelos kanonmdeblobiT, aseve saerTaSoriso 
samarTlis gadmosaxedidanac eniWeba normatiuli up
iratesoba saqarTvelos ormxrivi saerTaSoriso xe
lSekrulebebis im normebTan mimarTebaSi, romlebic 
saqarTvelos moqalaqis eqstradicias krZalaven.800 

Tumca, koliziuri qarTuli midgomebis aRmosafxvre
lad rekomendirebulia saqarTvelom eqstradiciis 
Sesaxeb evropuli konvenciis me6 muxlze gakeTebul 
daTqmaSi cvlileba Seitanos da Camoayalibos Semde
gnairad: ̀ konvenciis miznebisTvis saqarTvelos xeli
sufleba inarCunebs uflebas misi moqalaqeebis eqs
tradiciis sakiTxi gadawyvitos nacvalgebis prin cipis 
safuZvelze da uari ganacxados maT eqstradiciaze 

800 iqve.
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sazogadoebrivi moralis, sajaro politikisa da 
saxelmwifo usafrTxoebis safuZvliT. es daTqma ar 
vrceldeba eqstradiciis Sesaxeb evropuli konvenci
is monawile mxareze, romelTanac saqarTvelos ormx
rivi saerTaSoriso xelSekrulebiT akrZalulia saqa
rTvelos moqalaqis eqstradicia~.

6. kvlevis Sedegad warmoCnda, rom evropis sabWoSi 
eqstradiciis sferoSi ne bis in idem-is principis moq
medebis farglebTan dakavSirebiT koliziuri stan
dartebi arsebobs.801 adamianis uflebaTa dacvis ev
ropuli konvencia da adamianis uflebaTa evropuli 
sasamarTlos precedentuli samarTali am principis 
moqmedebas mxolod erTi saxelmwifos iurisdiqciis 
farglebSi aRiarebs.802 eqstradiciis Sesaxeb evropu
li konvencia ne bis in idem-s transnacionalur gan
zomilebaSi ganixilavs da gadacemas daqvemdebarebul 
pirs uflebis ufro maRali standartiT dacvas sTava
zobs, radgan gamoiyeneba eqstradiciis sferoSi saxel
mwifoTaSoris urTierTobebSic.803 Ne bis in idem-is 
principi imperatiulad moiTxovs, rom piri ar daeqve
mdebaros eqstradicias Tu Txovnis mimReb saxelmwi
foSi im danaSaulTan dakavSirebiT, romlisTvis 
eqstradicia moiTxoveba, piris mimarT miRebulia 
saboloo sasamarTlo gadawyvetileba (res judicata). Ne 

801 ix.: Tavi II, §3.6.
802 ix.: Tavi II, §3.6.1.
803 ix.: Tavi II, §3.6.2.
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bis in idem-is principis moqmedebis farglebTan daka
vSirebiT evropuli standartebis unifikaciisTvis 
rekomendirebulia  adamianis uflebaTa dacvis evro
pul konvenciaSi erTi da imave danaSaulze orjer 
gasamarTlebis an dasjis akrZalvis principi gavrcel
des eqstradiciis sferozec. Sedegad, adamianis ufle
baTa dacvis evropuli konvenciaSic, igi SeiZens trans
nacionalur xasiaTs.

7. Ne bis in idem-is principi saqarTvelos konstituci
iT aRiarebul saproceso uflebebs miekuTvneba. igi 
aris absoluturi xasiaTis ufleba da SezRudvas ar 
eqvemdebareba. qarTul iuridiul literaturaSi gab
atonebuli Sexedulebebis miuxedavad, kvlevam daa
dastura, rom ne bis in idem-is principis qarTuli mod
eli or ganzomilebiania. igi moqmedebs rogorc 
sa qarTvelos iurisdiqciis farglebSi, agreTve 
eqstradiciis mimarTulebiT TanamSromlobis pro
cesSi.804 Tumca, ne bis in idem-is principis qarTuli 
mo deli garkveulwilad arTulebs misi Sinaarsis gan
sazRvris process, radgan eqstradiciis Sesaxeb ev
ropuli konvenciisgan gansxvavebiT, `sisxlis samar
Tlis sferoSi saerTaSoriso TanamSromlobis 
Sesaxeb~ saqarTvelos kanonis 26e muxli ar moiTxovs, 
rom eqstradiciaze uaris Tqmisas arsebobdes sa
samarTlos saboloo gadawyvetileba. Sedegad, saqa
rTvelos ufleba aqvs uari ganacxados piris gadace

804 ix.: Tavi II, §3.6.3.
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maze maSinac, rodesac mis mimarT gamotanili 
sasamarTlos gadawyvetileba ar aris saboloo (res 
judicata). amgvari midgoma ewinaaRmdegeba eqstradici
is evropul sistemaSi (saqarTvelos saerTaSoriso 
xelSekrulebaSi) ne bis in idem-is principis Sinaarss. 
aqedan gamomdinare, rekomendirebulia ̀ sisxlis samar
Tlis sferoSi saerTaSoriso TanamSromlobis Sesax
eb~ saqarTvelos kanonis 26e muxlSi cvlilebis Se
tana da eqstradiciis Sesaxeb evropul konvenciasTan 
SesabamisobaSi moyvana.

8. kvlevis farglebSi ganviTarebulia mosazreba, 
rom evropis sabWos wevrma saxelmwifom, maT Soris 
saqarTvelom, misTvis wardgenil eqstradiciis Tx
ovniT gaTvaliswinebul im danaSaulze, romlis Ca
denisTvisac moiTxoveba piris eqstradicia da arse
bobs sasamarTlos mier gamotanili saboloo ganaCeni, 
gadawyvetileba unda miiRos ara adamianis ufleba
Ta dacvis evropuli konvenciis safuZvelze, aramed 
eqstradiciis Sesaxeb evropuli konvenciis Sesabami
sad da uari ganacxados piris gadacemaze, vinaidan es 
ukanaskneli ufro maRali standartiT icavs eqstradi
cias daqvemdebarebul pirs xelmeored gasamarTlebisa 
da dasjisagan.805

9. kvlevam aCvena, rom eqstradiciis evropul sistemaSi 
in absentia samarTalwarmoebis xarisxis Sefasebis ara
sakmarisi standartia dadgenili. aqedan gamomdinare, 

805  ix.: Tavi II, §3.6.4.
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evropis sabWos wevrma saxelmwifoebma, maT Soris saqa
rTvelom, in absentia samarTalwarmoeba akmayofilebda 
Tu ara dacvis minimalur uflebebs, unda Seafason 
adamianis uflebaTa dacvis evropuli konvenciis me
6 muxlis (da ara mxolod mis me3 paragrafis), evro
pis sabWos ministrTa komitetis 1975 wlis (75) 11 re
zoluciiT dadgenili kriteriumebisa da adamianis 
uf lebaTa evropuli sasamarTlos precedentuli sa
marTlis safuZvelze.806 Sefasebis aseTi standarti 
uz runvelyofs racionalur balanss gadacemas daqve
mdebarebuli piris saqmis samarTliani ganxilvis uf
lebasa da eqstradiciis sferoSi saxelmwifoTaSoris 
TanamSromlobis interesebs Soris.

10. kvlevis procesSi gamovlinda, rom eqstradiciis 
evropul sistemaSi arsebuli e.w. rbili samarTliT 
gaTvaliswinebuli midgoma, romelic eqstradiciis 
procesSi saxelmwifoebs avaldebulebs bavSvis so
cialuri reabilitaciis interesis mxedvelobaSi mi
Rebas _ rogorc arasrulwlovanTan mopyrobis stan
darti ar aris gamosadegi meqanizmi eqstradiciis 
pro cesSi bavSvis saukeTeso interesebis dasacavad.807 
socialuri reabilitaciis uzrunvelyofis instru
menti ar iZleva saSualebas Sefasdes eqstradiciis 
Txovnis gamgzavn saxelmwifoSi arasrulwlovanTan 
mimarTebaSi moqmedebs Tu ara sisxlissamarTlebrivi 

806 ix.: Tavi II, §3.10.
807 ix.: Tavi II, §3.11.
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marTlmsajulebis specialuri wesebi, sadac igi is
argeblebs srulwlovanisgan gansxvavebuli mopyro
biT. garda amisa, socialuri reabilitaciis uzrun
velyofa radgan, rbili samarTliT aris aRiarebuli 
da misi gaTvaliswineba saxelmwifos `keTilnebazea~ 
damokidebuli, eqstradiciis evropul sistemaSi igi 
ar unda iqnes miCneuli bavSvis uflebad. aqedan ga
momdinare, eqstradiciis Txovnis mimRebma saxelmwi
fom bavSvis gadacemisas unda ixelmZRvanelos bavSvis 
uflebaTa dacvis Sesaxeb konvenciiT da gadawyvetile
ba miiRos arasrulwlovanis saukeTeso interesebis 
dacvis principis safuZvelze. bavSvis uflebaTa saer
TaSoriso samarTlis minimalur wesebTan Sesabamiso
bis mizniT, eqstradiciis Sesaxeb evropul konvenci
aSi unda gaCndes Canaweri, romelic eqstradiciis 
Txovnis gamgzavn da mimReb saxelmwifoebs daakisrebs 
arasrulwlovanTan mimarTebaSi nebismieri gad
awyvetilebis miRebisas bavSvis saukeTeso interesebis 
dacvis Sesabamisad moqmedebis valdebulebas.

11. adamianis uflebaTa dacvis evropuli konvenciidan 
gamomdinare eqstradiciis evropul sistemaSi piris 
gadacemis akrZalvis gansakuTrebuli safuZvlebi ar
sebobs. evropul konvencias gaaCnia supraerovnuli 
efeqti eqstradiciis sferoze.808 evropul doneze mas 
adamianis uflebaTa evropuli sasamarTlo iyenebs, 
xolo nacionalur sivrceSi konvenciis normebis TviT

808 ix.: Tavi II, §3.12.
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Sesrulebadi buneba iZleva eqstradiciis proce
durebSi erovnuli sasamarTloebis mier gamoyenebas. 
eqstradiciis dasaSvebobaze saqmeebis ganxilvisa da 
gadawyvetisas evropis sabWos wevr saxelmwifoebs ek
isrebaT evropuli konvenciis me3, me6 da me13 mux
lebis dacvis valdebuleba.

12. kvlevis procesSi gamovlinda, rom eqstradiciis 
qvazievropuli sistema gamoirCeva piris gadacemis 
tradiciuli meqanizmebisgan. igi aris eqstradici is 
sferoSi mravalmxrivi da ormxrivi saxelmwifoTaSo
risi TanamSromlobis modelebis hibridi. eqstradi
ciis qvazievropuli modeli ufro metad eqstradi
ciis evropuli sistemis modernizebuli instrumen tia, 
vidre piris gadacemis axali, inovaciuri meqanizmi.809 

maT ramdenime ZiriTadi faqtori ganasxvavebs, rac 
Tavis mxriv, evrokavSiris farglebSi piris gadace mis 
procedurebs xdis ufro efeqtians. esenia: kavSi ris 
wevri saxelmwifoebis evropuli identoba, solida
roba da ormxrivi ndoba; eqstradiciis wesebis kon
venciur meqanizmze daxvewili samarTlebrivi in s
trumentiT _ CarCogadawyvetilebiT realizeba; 
eq s   tra diciis samarTlebrivi CarCos saTanadod imp
le mentaciasa da gamoyenebaze kontrolis ganxorci
e lebis instituciursamarTlebrivi instrumentebis 
ar seboba.

13. eqstradiciis evropuli sistemisgan gansxvavebiT, 

809 ix.: Tavi III, §3.
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qvazievropuli sistema efuZneba evrokavSiris samar
Tlis zogad da specialur principebs, romlebsac ara 
mxolod misTvis, aramed mTlianad evrokavSiris far
glebSi sisxlis samarTlis sferoSi TanamSromlobisT
vis konstituciuri mniSvneloba gaaCniaT.810 esenia: 
ormxrivi ndobisa da ormxrivi aRiarebis principebi, 
erovnuli samarTlebrivi aqtebis, maT Soris konsti
tuciis CarCogadawyvetilebis Sesabamisad ganmartebis 
principi, eqstradiciis qvazievropuli samarTlis 
nacionalur samarTalze, maT Soris konstituciaze 
upiratesobis principi. dasaxelebuli principebi 
eqstradiciis qvazievropul modelTan mimarTebaSi 
ayalibeben kavSiris wevr saxelmwifoTa saerTo samarT
lebriv da instituciur midgomebs, misi qmediTobi
saTvis adgenen erovnuli samarTlisa da politikis 
damokidebulebis farglebs.

14. eqstradiciis qvazievropuli sistema gansxvavebiT 
eqstradiciis evropuli meqanizmisgan, piris gadace
mis procesSi TanamSromlobas mxolod iusticiur 
organoebs Soris iTvaliswinebs.811 dakavebis evropu
li orderis gamocema da aRsruleba kavSiris wevri 
saxelmwifos iusticiuri organos _ sasamarTlos an 
misi eqvivalenti organoebis eqskluziuri ufleba
mosilebaa. aRmasrulebel xelisuflebas, policias 
aseTi kompetencia ar gaaCnia. dakavebis evropuli 

810  ix.: Tavi III, §2.
811 ix.: Tavi III, §3.3.
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orderis aRsrulebis procesSi centralur xelisu
flebas aqvs mxolod SezRuduli roli, rac gulisx
mobs iusticiuri organoebis praqtikul da adminis
traciul mxardaWeras. dakavebis evropuli orderis 
gamocemisa da Sesrulebis procesSi aRmasrulebeli 
xelisuflebis materialuri monawileoba SeuTavse
belia eqstradiciis qvazievropuli sistemis arsTan.

15. CarCogadawyvetileba, radgan ar ayalibebs dana
Saulebis materialur konstruqcias, pirebs ar aqvT 
saTanado warmodgena kavSiris sxva saxelmwifoSi 
romeli qmedebis Semadgenloba miiCneva CarCogad
awyvetilebiT gaTvaliswinebul danaSaulad, rac 
SeiZleba gaxdes piris samarTlebrivi usafrTxoebis 
uflebis darRvevis safuZveli. aqedan gamomdinare, 
gasaziarebelia iuridiul literaturaSi gamoTqmu
li mosazreba, rom 32 tipis danaSaulze gamocemuli 
dakavebis evropuli orderi ar aRsruldes avtomat
urad da Semowmdes qmedebis dasjadoba. CarCogad
awyvetilebaSi mxolod danaSaulebis mSrali formiT 
deklarireba, maTi Semadgenlobebis, Sinaarsobrivi 
kompo ziciebis gareSe, ar aris sakmarisad cxadi piris 
mier sxva saxelmwifoebSi qmedebis marTlsawinaaRmde
go xa siaTis SefasebisaTvis. pirs unda SeeZlos misi qme
debis Sedegebis gansazRvris normatiuli SesaZleblo
ba. danaSaulebis ganusazRvrelobis problemas kidev 
ufro amZafrebs ucxo saxelmwifos enis ar codna da 
sisxlissamarTlebrivi sistemis lingvisturi Tavise
burebebi. Sesabamisad, aucilebelia, rom evrokavSiris 
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doneze ganxorcieldes CarCogadawyvetilebiT gaT
valiswinebuli 32 kategoriis danaSaulis elementebis 
dadgena, rac erTi mxriv, srulad gamoricxavs maTTan 
mimarTebaSi ormxrivi dasjis principis moqmedebas, 
meore mxriv, uzrunvelyofs samarTlebrivi usafrTx
oebis principis dacvas.812

16. kvlevis procesSi gaziarebul iqna iuridiul li 
teraturaSi gamoTqmuli mosazreba, rom CarCoga 
da wyvetilebiT gaTvaliswinebul danaSaulebTan mi
marTebaSi dakavebis evropuli orderis avtomaturi 
Sesruleba (romelic ormxrivi dasjis principis 
moTxovnis Semowmebis meqanizmis ar arsebobis piro
bebSi iZleva dakavebis evropul orderSi mxolod 
erovnuli sisxlis samarTlis normis saxelobiTad 
da ara muxlobrivad an/da mTliani teqstis miTiTebis 
SesaZleblobas) ar aris srulad, imTaviTve Sesabamisi 
ada mianis uflebaTa dacvis evropuli konvenciis me5 
muxlis me2 paragrafSi deklarirebul uflebasTan, 
romelic dakavebuls aniWebs uflebas gasageb, `ara 
teqnikur~ enaze, dauyovnebliv ecnobos dakavebis 
mize zi da braldebis ZiriTadi arsi, samarTlebrivi 
safuZveli. dakavebis evropuli orderi, romelic 
eqs t  radiciis Txovnisgan gansxvavebiT, erTdroulad 
pi ris dakavebisa da gadacemis safuZvelia, pirs unda 
hqon  des saTanado informacia braldebis arsTan, ucxo 
saxelmwifoSi qmedebis SemadgenlobasTan, sasjelT

812 ix.: Tavi III, §3.2.
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an dakavSirebiT, raTa sasamarTloSi SeZlos dacvis 
uflebis efeqtianad ganxorcieleba.813

17. kvlevam aCvena, rom zogadad dakavebis evropuli 
orderis aRsruleba aris savaldebulo wesi da Car
CogadawyvetilebiT dadgenili Seusruleblobis 
SemTxvevebi viwrod unda ganimartos. eqstradiciis 
qvazievropul sistemaSi gauqmebulia SezRudvebi 
politikuri da samxedro danaSaulebis CadenisTvis 
msjavrdebuli/braldebuli pirebis gadacemasTan, 
moqalaqeebis eqstradiciasTan, nawilobriv ormxrivi 
dasjis moTxovnasTan mimarTebaSi. eqstradiciis ev
ropuli sistemis msgavsad, Tumca ara igive xarisxiT, 
CarCogadawyvetilebac Seicavs debulebebs eqs tra
diciis gamomricxavi da Semaferxebeli garemoebebis 
Taobaze. CarCogadawyvetilebiT gaTvaliswinebuli 
SemTxvevis garda sxva (mag.: adamianis uflebaTa dacvis 
evropuli konvenciis an konstituciis) safuZvliT 
dakavebis evropuli orderis Seusrulebloba aris 
CarCogadawyvetilebis darRvevis, e.i. evrokavSiris 
farglebSi nakisri valdebulebis Seusruleblobis 
tolfasi.814 garda amisa, eqstradiciis qvazievropul 
sistemas aqvs RirebulebiTi deficiti, radgan daka
vebis evropuli orderis Seusru leblobisTvis ar 
iTvaliswinebs gadasacemi piris ZiriTadi uflebebis 
dacvis normatiul meqanizms.815

813 iqve.
814 ix.: Tavi III, §4.
815 ix.: Tavi III, §4.2.9.
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18. marTlmsajulebis evropuli sasamarTlo Car Co 
gadawyvetilebiT gaTvaliswinebuli safuZvlebis gar
 da gamoricxavs dakavebis evropuli orderis Seusru
leblobas.  Tumca kvlevam daadastura, rom eqs t radiciis 
sferoSi adamianis uflebaTa dacvis evro  pu li kon
venciiT dadgenili garantiebi moqmedebs eqs tradiciis 
qvazievropul sistemaSic.816 kavSiris wevri saxelmwi
foebi valdebulni arian evropuli konvencia daicvan 
dakavebis evropuli orderis aRsrulebis procesSic.

19. kvlevam warmoaCina, rom eqstradiciis sferoSi 
Rirsebis uflebis dacvasTan dakavSirebiT adamianis 
uflebaTa evropuli sasamarTlosa da marTlmsaju
lebis evropuli sasamarTlos midgomebSi koliziaa, 
rac gamoixateba piris gadacemis sakiTxis Sefasebis 
sxvadasxva modalur meTodebSi.817 adamianis ufleba
Ta evropuli sasamarTlo Rirsebis uflebis darRve
vas adgens, rodesac eqstradiciis procesSi arsebob
da adamianis uflebaTa dacvis evropuli konvenciis 
sa winaaRmdego mopyrobis realuri safrTxe da sa
xelmwifoebs sTxovs eqstradiciis Txovnis Seusru
leb lobas. marTlmsajulebis evropuli sasamarTlo, 
mi uxedavad imisa, rom dakavebis evropuli orderis 
Se s rulebisas arsebobs Rirsebis uflebis darRvevis 
zo gadad ganWvretadi da konkretuli, realuri sa
frTxe, saxelmwifoebs mouwodebs gaagrZelon eqst
radiciis procedura da daelodon dakavebis evropu

816 ix.: Tavi III, §4.3.
817 ix.: Tavi IV, §1.
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li orderis gamomcem saxelmwifoSi Rirsebis uf lebis 
darRvevis mizezebis aRmofxvras. marTlmsajulebis 
evropuli sasamarTlo Tavs ikavebs Rirsebis uflebis 
darRvevis realuri saSiSroebis drosac dakavebis 
evropuli orderis Seusruleblobaze miTiTebisgan.

20. kvlevis procesSi dadginda, rom marTlmsajulebis 
evropuli sasamarTlosa da germaniis federaluri 
sakonstitucio sasamarTlos precedentul samarTal
Si koliziuri midgomebia braldebulis dauswreblad 
gamotanili sasamarTlo gadawyvetilebis gadasinjvis 
standartebTan dakavSirebiT.818 marTlmsajulebis 
evropuli sasamarTlo dauSveblad miiCnevs piris ga
dacemaze uaris Tqmas im SemTxvevaSi, rodesac mis 
dauswreblad gamotanili sasamarTlo gadawyveti
lebis gadasinjvisTvis dakavebis evropuli orderis 
adresat saxelmwifoSi konstituciuri normebiT da
dgenilia ufro maRali standarti, vidre orderis 
gamomcem saxelmwifoSi. germaniis federalurma sa
kon stitucio sasamarTlom, romelic konstituciu ri 
identobis kontrolis meqanizmis safuZvelze das
aSvebad miiCnevs kavSiris samarTlis germaniis ZiriT
adi kanonis im normebTan mimarTebiT ganxilvas, rom
lebic konstituciuri identobis ganmsazRvrelia. 
germaniis federalurma sakonstitucio sasamarTlom 
konstituciuri identobis testis gamoyenebiT uaryo 
marTlmsajulebis evropuli sasamarTlos midgoma da 

818 ix.: Tavi IV, §2.
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germaniis saerTo sasamarTloebs daakisra braldebu
lis dauswreblad gamotanili dakavebis evropuli 
orderis Rirsebis uflebasTan mimarTebaSi Semowmebis 
valdebuleba.

21. adamianis uflebaTa evropulma sasamarTlom eq
vivalenturi dacvis doqtrina eqstradiciis qvaziev
ropul sistemazec gaavrcela da Camoayaliba ormxrivi 
ndobis farglebSi dakavebis evropuli orderis Seu
sruleblobis konvenciuri meqanizmi.819 es instru menti 
SeuTavsebelia marTlmsajulebis evropuli sasamarT
los praqtikasTan. adamianis uflebaTa ev ropuli sa
samarTlo am meqanizmis safuZvelze ixilavs dakavebis 
evropul orderTan dakavSirebul saCivrebs, aseve 
erovnul sasamarTloebs mouwodebs dakavebis evro
puli orderis aRsrulebaze msjelobisas misi gamoy
enebisken. Tu erovnuli sasamarTlo aRmoaCens, rom 
dakavebis evropuli orderis gamomcem saxelmwifoSi 
adgili aqvs ZiriTadi uflebis substanciur da seri
ozul darRvevas, es CaiTvleba evropuli konvenciiT 
aRiarebuli uflebebis aSkarad arasakmarisad dacvad 
da erovnuli sasamarTlo valdebuli iqneba imoqmedos 
adamianis uflebaTa dacvis evropuli konvenciiT dad
genili standartebis Sesabamisad da uari Tqvas da
kavebis evropuli orderis Sesrulebaze.820

22. kvlevis Sedegad Camoyalibebuli iqna instrumen

819 ix.: Tavi V, §3.
820 ix.: Tavi V, §4.
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taluri modaloba, romliTac ZiriTadi uflebis sub
stanciuri da seriozuli darRvevis dadgena aris 
SesaZlebeli.821 erovnulma sasamarTlom dakavebis 
evropuli orderis Sesrulebis sakiTxis ganxilvisas 
unda Seafasos: dakavebis evropuli orderis gamomcem 
wevr saxelmwifoSi rogorc ZiriTadi uflebebis, aseve 
konkretuli uflebis dacvis mdgomareoba; eqstradici
is qvazievropuli sistema, erovnuli samarTali nor
matiuli TvalsazrisiT adgens Tu ara relevanturi 
uflebis dacvis evropul konvenciaze dabal stand
arts; gaanalizos eqstradiciis qvazievropul sis
temasTan mimarTebaSi marTlmsajulebis evropuli 
sasamarTlos praqtika konvenciuri garantiebis ga
mouyeneblobis an arasaTanadod interpretaciis kon
teqstSi; Seafasos marTlmsajulebis evropulma sa
samarTlom eqstradiciis qvazievropuli sistemis 
konteqstSi gadauxvia Tu ara konvenciuri uflebis 
gamoyenebis an ganmartebis im standartebidan, rome
lic adamianis uflebaTa dacvis evropuli sasamarT
los precedentuli samarTliTaa dadgenili. erovnu
li sasamarTlo Tu darwmundeba, rom gadacema 
ewinaaRmdegeba adamianis uflebaTa dacvis evropul 
konvencias, valdebulia miiRos dakavebis evropuli 
orderis Seusruleblobis Sesaxeb gadawyvetileba.

23. adamianis uflebaTa dacvis evropul konvenciaze 
evrokavSiris mierTebas limitirebuli efeqti eqneba 
eqstradiciis qvazievropul sistemaSi ZiriTadi uf

821 iqve.
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lebebis dacvis standartebis gaumjobesebaze. aseTi 
Sedegs ganapirobebs mierTebis Sesaxeb SeTanxmebis 
proeqtTan dakavSirebiT marTlmsajulebis evropuli 
sasamarTlos mier gamoTqmuli SeniSvnebi. kvlevam 
warmoaCina, rom adamianis uflebaTa dacvis evropul 
konvenciaze evrokavSiris mierTebis Semdeg evropu li 
konvenciiT dadgenili standarti ar SeiZens imTaviT
ve upiratesis statuss Tu eqstradiciis sferoSi ev
rokavSiris samarTali da evropuli konvencia an/da 
marTlmsajulebis evropuli sasamarTlosa da adami
anis uflebaTa evropuli sasamarTlos praqtika iq neba 
koliziaSi. mierTebis Semdeg, kavSiris wevr saxelm
wifoebTan mimarTebaSi moxdeba eqstradiciis sfero
Si arsebul uflebaTa dacvis evropuli da qvaziev
ropuli standartebis gaerTianeba, Tumca, evrokavSiris 
standarti STanTqavs konvenciis standarts.

24. miuxedavad imisa, rom asocirebis Sesaxeb SeTanx
mebis Semdeg saqarTvelosa da evrokavSirs Soris 
gaCnda politikuri dialogis gaRrmavebisa da qar
Tuli da evropuli samarTlebrivi sistemebis daax
loebis SesaZlebloba, asocirebis Sesaxeb SeTanxmeba 
ar qmnis perspeqtivas kavSiris wevri saxelmwifoebisa 
da saqarTvelos sasamarTloebs Soris eqstradici
is sferoSi TanamSromlobis gaRrmavebisTvis. igi am 
mimarTulebiT TanamSromlobis normatiul CarCod 
ganixilavs mxolod eqstradiciis evropul sistemas.822

822  ix.: Tavi VII.
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303. marTlmsajulebis evropuli sasamarTlos 2018 wlis 
10 aprilis gadawyvetileba saqmeze: Romano Pisciotti [C-
191/16].

304. marTlmsajulebis evropuli sasamarTlos 2016 wlis 
10 noembris gadawyvetileba saqmeze; Krzystof Marek Pol-
torak [C-452/16].

305. marTlmsajulebis evropuli sasamarTlos 2016 wlis 
10 noembris gadawyvetileba saqmeze: Ruslanas Kovalkovas 
[C-477/16].

306. marTlmsajulebis evropuli sasamarTlos 2016 wlis 
06 seqtembris gadawyvetileba saqmeze: Aleksei Petruhhin 
[C-182/15].

307. marTlmsajulebis evropuli sasamarTlos 2016 wlis 
05 aprilis gadawyvetileba gaerTianebul saqmeebze: 
Aranyosi and Căldăraru, [C-404/15 and C-659/15].

308. marTlmsajulebis evropuli sasamarTlos 2016 wlis 
24 maisis gadawyvetileba saqmeze: Paweł Dworzecki [Case 
108/16].

309. marTlmsajulebis evropuli sasamarTlos 2014 wlis 
27 maisis gadawyvetileba saqmeze: Zoran Spasic [C-129/14].

310. marTlmsajulebis evropuli sasamarTlos 2014 wlis 
18 dekembris mosazreba: 2/13 pursuant to Article 218 (11) 
TFEU — Draft international agreement — Accession of the Eu-
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ropean Union to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms — Compatibility of 
the draft agreement with the EU and FEU Treaties.

311. marTlmsajulebis evropuli sasamarTlos 2013 wlis 
26 Tebervlis gadawyvetileba saqmeze: Melloni v. Minis-
terio Fiscal [C-399/11].

312. marTlmsajulebis evropuli sasamarTlos 2013 wlis 
26 Tebervlis gadawyvetileba saqmeze: Ciprian Vasile Radu 
[C-396/11].

313. marTlmsajulebis evropuli sasamarTlos 2013 wlis 
26 Tebervlis gadawyvetileba saqmeze: Artur Leymann 
and Aleksei Pustovarov [C-388/08].

314. marTlmsajulebis evropuli sasamarTlos 2011 wlis 
21 dekembris gadawyvetileba gaerTianebul saqmeze: 
N.S. [C-411/10], Secretary of State for the Home Department and 
M. E. [C-493/10].

315. marTlmsajulebis evropuli sasamarTlos 2010 wlis 
16 noembris gadawyvetileba saqmeze: Gaetano Mantello 
[C-261/09].

316. marTlmsajulebis evropuli sasamarTlos 2008 wlis 
03 seqtembris gadawyvetileba gaerTianebul saqmeebze: 
Yassin Abdullah Kadi and Al Barakaat International Foundation v 
Council of the European Union and Commission of the European 
Communities [C-402/05 and C-415/05].

317. marTlmsajulebis evropuli sasamarTlos 2007 wlis 
03 maisis gadawyvetileba saqmeze: Advocaten voor de 
Wereld VZW [C-303/05].

318. marTlmsajulebis evropuli sasamarTlos 2006 wlis 
09 martis gadawyvetileba saqmeze: Leopold Henri Van 
Esbroeck [C-436/04].
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319. marTlmsajulebis evropuli sasamarTlos 2005 wlis 
16 ivnisis gadawyvetileba saqmeze: Maria Pupino [C-
105/03].

320. marTlmsajulebis evropuli sasamarTlos 2003 wlis 
11 Tebervlis gadawyvetileba gaerTianebul saqmeeb
ze: Hüseyin Gözütok and Klaus Brügge [C-385/01 and C-187/01].

321. marTlmsajulebis evropuli sasamarTlos 1990 wlis 
19 ivnisis gadawyvetileba saqmeze: The Queen v Secre-
tary of State for Transport, ex parte: Factortame Ltd and others 
[C-213/89].

322. marTlmsajulebis evropuli sasamarTlos 1996 wlis 
30 ivlisis gadawyvetileba saqmeze; Bosphorus Hava Yol-
lari Turizm ve Ticaret AS and Minister for Transport, Energy and 
Communications, Ireland and the Attorney General, [C-84/95].

323. marTlmsajulebis evropuli sasamarTlos 1996 wlis 
28 martis mosazreba: 2/94 Re the Accession of the Community 
to the European Human Rights Convention.

324. marTlmsajulebis evropuli sasamarTlos 1981 wlis 
11 noembris gadawyvetileba saqmeze: Criminal proceedings 
against Guerrino Casati [C-203/80].

325. marTlmsajulebis evropuli sasamarTlos 1979 wlis 
13 dekembris gadawyvetileba saqmeze: Hauer v. Land Rhein-
land-Pfalz, [C-44/79].

326. marTlmsajulebis evropuli sasamarTlos 1979 wlis 
20 Tebervlis gadawyvetileba saqmeze: Rewe-Zentral AG 
v Bundesmonopolverwaltung für Branntwein, [C-120/78].

327. marTlmsajulebis evropuli sasamarTlos 1970 wlis 
17 dekembris gadawyvetileba saqmeze: Internationale Han-
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delsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide und 
Futtermittel [C-11-70].

328. marTlmsajulebis evropuli sasamarTlos 1964 wlis 
15 ivlisis gadawyvetileba saqmeze: Flaminio Costa v 
E.N.E.L.  [C-6-64].

adamianis uflebaTa evropuli sasamarTlos gadawyvetile
bebi:

329. adamianis uflebaTa evropuli sasamarTlos 2018 wlis 
17 aprilis gadawyvetileba saqmeze: Pirozzi v. Belgium [ 
21055/11].

330. adamianis uflebaTa evropuli sasamarTlos 2018 wlis 
20 Tebervlis gadawyvetileba saqmeze: Krombach v. France 
[67521/14].

331. adamianis uflebaTa evropuli sasamarTlos 2017 wlis 
14 Tebervlis gadawyvetileba saqmeze: Hokkeling v. The 
Netherlands, [30749/12].

332. adamianis uflebaTa evropuli sasamarTlos 2016 wlis 
15 noembris gadawyvetileba saqmeze: A. and B. v. Norway, 
[24130/11 and 29758/11].

333. adamianis uflebaTa evropuli sasamarTlos 2016 
wlis 23 ivnisis gadawyvetileba saqmeze: Baka v. Hun-
gary [20261/12].

334. adamianis uflebaTa evropuli sasamarTlos 2016 wlis 
09 ivnisis gadawyvetileba saqmeze: Sismanidis and Sitaridis 
v. Greece, [66602/09 and 71879/12].

335. adamianis uflebaTa evropuli sasamarTlos 2016 
wlis 23 maisis gadawyvetileba saqmeze: Avotiņš v. Latvia 
[17502/07].

336. adamianis uflebaTa evropuli sasamarTlos 2014 wlis 
04 seqtembris gadawyvetileba saqmeze: Trabelsi v. Belgium 
[140/10].
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337. adamianis uflebaTa evropuli sasamarTlos 2014 wlis 
27 noembris gadawyvetileba saqmeze: Lucky Dev v. Sweden, 
[7356/10].

338. adamianis uflebaTa evropuli sasamarTlos 2012 wlis 
06 dekembris gadawyvetileba saqmeze: Michaud v. France 
[12323/11].

339. adamianis uflebaTa evropuli sasamarTlos didi 
palatis 2011 wlis 21 ianvris  gadawyvetileba saq
meze: M.S.S. v. Belgium and Greece [30696/09].

340. adamianis uflebaTa evropuli sasamarTlos 2011 wlis 
18 oqtombris gadawyvetileba saqmeze: Tomasović v. Cro-
atia,  [53785/09].

341. adamianis uflebaTa evropuli sasamarTlos 2011 wlis 
31 maisis gadawyvetileba saqmeze: Kurdov and Ivanov v. 
Bulgaria, [16137/04].

342. adamianis uflebaTa evropuli sasamarTlos 2011 wlis 
06 ianvris gadawyvetileba saqmeze: Paksas v. Lithuania, 
[34932/04].

343. adamianis uflebaTa evropuli sasamarTlos 2009 wlis 
16 ivnisis gadawyvetileba saqmeze: Ruotsalainen v. Finland, 
[13079/03].

344. adamianis uflebaTa evropuli sasamarTlos 2009 wlis 
10 Tebervlis gadawyvetileba saqmeze: Sergey Zolotukhin 
v. Russia, [14939/03].

345. adamianis uflebaTa evropuli sasamarTlos 2007 
wlis 22 maisis gadawyvetileba saqmeze: Böheim v. Italy 
[35666/05].

346. adamianis uflebaTa evropuli sasamarTlos 2007 wlis 
20 Tebervlis gadawyvetileba saqmeze: Mohammed Ali 
Hassan AL-MOAYAD v. Germany, [35865/03].

347. adamianis uflebaTa evropuli sasamarTlos 2006 wlis 
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21 seqtembris gadawyvetileba saqmeze: Maszni v. Romania, 
[59892/00].

348. adamianis uflebaTa evropuli sasamarTlos 2006 
wlis 01 martis gadawyvetileba saqmeze: Sejdovic v. Ita-
ly, [56581/00].

349. adamianis uflebaTa evropuli sasamarTlos 2005 wlis 
08 noembris gadawyvetileba saqmeze: Bader and Others v. 
Sweden [13284/04].

350. adamianis uflebaTa evropuli sasamarTlos didi 
palatis 2005 wlis 30 ivnisis gadawyvetileba saq
meze:  Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi 
v. Ireland, [45036/98].

351. adamianis uflebaTa evropuli sasamarTlos 2005 wlis 
12 aprilis gadawyvetileba saqmeze: Shamayev and Others 
v. Georgia and Russia [36378/02].

352. adamianis uflebaTa evropuli sasamarTlos 2005 wlis 
24 martis gadawyvetileba saqmeze: Stoichkov v. Bulgaria, 
[9808/02].

353. adamianis uflebaTa evropuli sasamarTlos 2005 wlis 
04 Tebervlis gadawyvetileba saqmeze: Mamatkulov and 
Askarov v. Turkey [46827/99 da 46951/99].

354. adamianis uflebaTa evropuli sasamarTlos 2004 
wlis 18 maisis gadawyvetileba saqmeze: Somogyi v. Italy, 
[67972/01].

355. adamianis uflebaTa evropuli sasamarTlos 2001 wlis 
12 dekembris gadawyvetileba saqmeze: Bankovic and Others 
v. NATO Member States, [52207/99].

356. adamianis uflebaTa evropuli sasamarTlos 2001 wlis 
16 oqtombris gadawyvetileba saqmeze: Einhorn v. France, 
[71555/01].

357. adamianis uflebaTa evropuli sasamarTlos 2001 wlis 
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28 ivnisis gadawyvetileba saqmeze: Amrollahi v. Denmark, 
[56811/00].

358. adamianis uflebaTa evropuli sasamarTlos 1999 wlis 
18 Tebervlis gadawyvetileba saqmeze: Matthews v. the 
United Kingdom, [24833/94].

359. adamianis uflebaTa evropuli sasamarTlos 1999 wlis 
18 Tebervlis gadawyvetileba saqmeze: Waite & Kennedy 
v. Germany, [26083/94].

360. adamianis uflebaTa evropuli sasamarTlos 1999 wlis 
18 Tebervlis gadawyvetileba saqmeze: Beer & Regan v. 
Germany, [28934/95].

361. adamianis uflebaTa evropuli sasamarTlos 1995 
wlis 23 martis gadawyvetileba saqmeze: Loizidou v. Tur-
key, [15318/89].

362. adamianis uflebaTa evropuli sasamarTlos 1995 
wlis 16 ianvris gadawyvetileba saqmeze: Gestra v. Italy, 
[21072/92].

363. adamianis uflebaTa evropuli sasamarTlos 1994 wlis 
20 maisis gadawyvetileba saqmeze: E.G.M. v. Luxembourg, 
[24015/94].

364. adamianis uflebaTa evropuli sasamarTlos 1991 
wlis 28 agvistos gadawyvetileba saqmeze: F.C.B. v. Italy, 
[12151/86].

365. adamianis uflebaTa evropuli sasamarTlos 1990 wlis 
09 Tebervlis gadawyvetileba saqmeze: M. & Co. v. Federal 
Republic of Germany, [13258/87].

366. adamianis uflebaTa evropuli sasamarTlos 1989 
wlis 19 dekembris gadawyvetileba saqmeze: Kamasinski 
v. Austria, [9783/82].

367. adamianis uflebaTa evropuli sasamarTlos 1989 wlis 
07 ivlisis gadawyvetileba saqmeze: Soering v. The United 
Kingdom [14038/88].
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368. adamianis uflebaTa evropuli sasamarTlos 1985 wlis 
12 Tebervlis gadawyvetileba saqmeze: Colozza v. Italy, 
[9024/80].

369. adamianis uflebaTa evropuli sasamarTlos 1978 wlis 
25 aprilis gadawyvetileba saqmeze: Tyrer v. The United 
Kingdom, [5856/72].

370. adamianis uflebaTa evropuli sasamarTlos 1976 wlis 
08 ivnisis gadawyvetileba saqmeze: Engel and Others v. the 
Netherlands [5100/71; 5101/71; 5102/71; 5354/72; 5370/72].

ucxo saxelmwifoebis sasamarTloebis gadawyvetilebebi:

371. germaniis federaluri sakonstitucio sasamarT
los gadawyvetileba: BVerfGE, Order of the Second Senate 
of 15.

372. germaniis federaluri sakonstitucio sasamarT
los gadawyvetileba: BVerfGE 73, 339 2 BvR 197/83 
Solange II.

373. germaniis federaluri sakonstitucio sasamarT
los gadawyvetileba: BVerfGE 37, 271 2 BvL 52/71 Solange 
I.

374. germaniis federaluri sakonstitucio sasamarT
los gadawyvetileba saqmeze: 2 BvR 2236/04.

375. poloneTis sakonstitucio sasamarTlos gad
awyvetileba: P-1/05 (Judgment), EAW, 27.04.2005.

376. CexeTis sakonstitucio sasamarTlos gadawyvetile
ba: Judgment EAW, 03.05.2006.
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avtoris Sesaxeb

doqtori giorgi mirianaSvili 2015 wlidan sakonsti
tucio saerTaSoriso da evropuli samarTlis mimar
TulebiT uZRveba saswavlo kursebs grigol robaqiZis 
saxelobis universitetis samarTlis skolasa da sajaro 
mmarTvelobisa da politikis skolaSi sabakalavro da 
samagistro saganmanaTleblo programebze.

giorgi mirianaSvili amJamad aris grigol robaqiZis 
saxelobis universitetis samarTlis skolis asocire
buli profesori sakonstitucio, saerTaSoriso da ev
ropuli samarTlis mimarTulebiT, sajaro mmarTvelo
bisa da politikis skolis dekani, sajaro mmarTvelobis 
samecnierokvleviTi institutis direqtori.

giorgi mirianaSvili 2015 wlidan sxvadasxva period
Si muSaobda rogorc saxelmwifo, aseve arasamTavrobo 
seqtorSi, maT Soris saqarTvelos parlamentis adami
anis uflebaTa da samoqalaqo integraciis komitetSi, 
Serigebisa da samoqalaqo Tanasworobis sakiTxebSi saqa
rTvelos saxelmwifo ministris aparatSi.

giorgi mirianaSvili 20162019 wlebSi swavlobda iv. 
javaxiSvilis saxelobis Tbilisis saxelmwifo universi
tetis iuridiul fakultetis sadoqtoro programaze, 
2020 wels daicva disertacia (summa cum laude) da 
mieniWa samarTlis doqtoris akademiuri xarisxi.

giorgi mirianaSvili 2013 wels Cairicxa iv. javaxiS
vilis saxelobis Tbilisis saxelmwifo universitetis 
iuridiuli fakultetis saerTaSoriso samarTlis sa
magistro programaze, romelic warCinebiT daamTavra 
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2015 wels da mieniWa saerTaSoriso samarTlis magis
tris xarisxi.

giorgi mirianaSvili 20092013 wlebSi swavlobda saqa
rTvelos universitetis samarTlis skolis sabakalav
ro programaze, 2013 wels mieniWa samarTlis bakalavris 
xarisxi.

giorgi mirianaSvili aris saerTaSoriso da erovnuli 
konferenciebis, seminarebis, forumebis, kvleviTi pro
eqtis monawile, sxvadasxva samuSao jgufebis wevri. mas 
20152021 wlebSi Catarebuli aqvs treningebi, sajaro 
leqciebi da seminarebi evropis kavSiris samarTalTan 
da sakonstitucio samarTalTan dakavSirebul sakiTx
ebze.

giorgi mirianaSvili 20162019 wlebSi iyo folksvagenis 
fondis stipendianti, 2020 wels germaniis akademiu
ri gacvliTi samsaxuris stipendianti. igi 20182019 
wlebSi samecniero mivlinebiT imyofeboda berlinis 
humboldtis universitetsa da fridrix Sileris saxe
lobis ienis universitetSi.

giorgi mirianaSvili 2018 wlidan aris msoflio iurist
Ta asociaciis wevri, 2020 wlidan sakonstitucio samar
Tlis Jurnalis saredaqcio kolegiis wevri.

giorgi mirianaSvilis avtorobiTa da TanaavtorobiT 
gamoqveynebulia Semdegi naSromebi:

 — mirianaSvili, g., evropis kavSiris samarTali, 
pirveli nawili, Tbilisi, 2022 (saxelmZRvanelo);

 — mirianaSvili, g., adamianis uflebaTa dacvis ko
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liziuri evropuli standartebi eqstradiciis 
sferoSi, Tbilisi, 2022. (monografia);

 — mirianaSvili, g., evropis kavSiris cnobari, Tbili
si, 2022. (cnobari);

—  Mirianashvili, G., Accession of the European Union to the 
European Convention on Human Rights in the context of 
Extradition – Improvement or Unification of Fundamental 
Rights Standards? International Law, Selected issues,  2021. 
(statia);

 — mirianaSvili, g., mirianaSvili g.: ormxrivi das
jis principis arsi da misi moqmedebis farglebi 
eqstradiciis evropul da kvazievropul siste
mebSi, akademiuri macne, Tbilisi, 2020. (statia);

 — mirianaSvili, g., eqvivalenturi dacvis doqtrina 
dakavebis evropuli orderis Seusruleblobis 
aqcesoruli konvenciuri standarti, Jurnali 
samarTali, Tbilisi, 2019, N2. (statia);

 — mirianaSvili, g., deviZe, s.: evrokavSiris samar
Tlis damxmare saxelmZRvanelo, Tbilisi, 2019. 
(damxmare saxelmZRvanelo);

 — mirianaSvili, g., TumaniSvili, g.: sisxlis samarT
lis sferoSi saqarTvelos saerTaSoriso TanamS
romlobis aspeqtebi, naSromSi: TumaniSvili, g., 
Srami, e., jiSkariani, b. (red.): qarTuli sisxlis 
saproceso samarTali evropuli da saerTaSor
iso samarTlis zegavlenis qveS, Tbilisi, 2019. 
(monografia);

 — mirianaSvili, g., fircxalaSvili a., adamianis 
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uflebaTa dacvis politika evropuli kavSiris 
samarTalSi, Tbilisi, 2018. (monografia);

 — mirianaSvili, g., fircxalaSvili a., saqarTvelos 
saxelmwifo mowyobis safuZvlebi, Tbilisi, 2018. 
(damxmare saxelmZRvanelo);

 — mirianaSvili, g., wevr saxelmwifoTa konstituc
iebze evropuli kavSiris samarTlis uzenaesobis 
doqtrina melonis saqmis mixedviT, sakonstitucio 
samarTlis Jurnali, me2 gamocema, baTumi, 2018. 
(statia);

 — mirianaSvili, g., TumaniSvili, g., dakavebis ev
ropuli orderis Seusruleblobis ZiriTadi da 
aqcesoruli safuZvlebi, Jurnali samarTali, N1, 
Tbilisi, 2018. (statia);

 — mirianaSvili, g., proevropuli sazogadoeba ev
ropuli solidarobisa da identobis gareSe, www.
european.ge, 2017. (statia);

 — mirianaSvili, g., sasoflosameurneo daniSnulebis 
miwaze ucxoelis sakuTrebis uflebis konsti
tuciuri paradigmebi saqarTveloSi, akademiuri 
macne, Tbilisi, 2017. (statia);

 — mirianaSvili, g., evropuli kavSiris wevri saxel
mwifoebisa da saqarTvelos sasamarTloebs So
ris sisxlis samarTlis sferoSi TanamSromlobis 
farglebi asocirebis Sesaxeb SeTanxebis mixedviT, 
germanulqarTuli sisxlis samarTlis Jurnali, 
berlini, 2017. (statia);

 — Mirianashvili, G., Accession of the European Union to the European 
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Convention for the Protection of Human Rights and Fundamental 
Freedoms – the Second Unsuccessful Attempt, Caucasus Journal 
of Social Sciences, Tbilisi, 2017. (statia);

 — mirianaSvili, g., evropuli kavSiris samarTlis 
cnobari, Tbilisi, 2015. (iuridiuli cnobari);

 — mirianaSvili, g., rogor funqcionirebs evropuli 
kavSiri, Tbilisi, 2014. (gzamkvlevi);

 — mirianaSvili, g., samarTlebrivi vakuumisa da 
sa kanonmdeblo xarvezis problema qarTul sa
marTlebriv wesrigSi, sakonstitucio samarTlis 
mimoxilva, baTumi, 2013. (statia).
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