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dom00boce o3emod. 3\)36)03, 080bmobogg, 9939 »bogddg ggod3l 3memo-
603360 030')(4)30[) 306)33@ Bobob3obm05, 60’)83@03 336 300093 6)00[)00')—
353c0g oy 3938ocogdnemoa’. gb Bobl BmlihmBol 8ogé ,30bol o Lobemgdol*
93900-0035(hEmMbgd0d0, GxIgemo(3 »d9zemdo 3563393000 960L 330em0g0-
306900 Bmgme3 §3gybol oncemgdol... g.0. 3memohozgéo dohm-
Bmdol Qoagoéabob BQ)O“. &Y:) 3330’)5333030, 030m6b 353@33@006030 odsb
dggemob ol sgemo, Gmdgemayy 3g8coggboadoce 0z30mbgdo: GHmbhmdo oo
3obo ddgdo ,,398gmBoce J3otrgeols ogREbgb ymggmmbs gngyobol
BrgblLo.

dggemol 93 oboByolo sgeemol Loboo, 36may. 0. Lyégyemodal
236 0m, ,,bb3oq>obb3o“ 336000@0@06 5068008@306 0@800@008036 @603-
693990296 33093L Logdg, EMgammes 3ggemgdol (300 brogds 960 Fbmemmeo
ob@méon@o b0603Q30Q)0b Qoaobo&mbob, aéoagQ 30506060 ITNGE
Led&0g-cmmgo 3960 3gnmobbdgdemmdal botrydy. donbgoogsw ©8abo, og-
O3> dggamBg bobgédmogo 8y3omdabo o &3> dboemodol Igrggzoc
3gLdemm g3ér00c0 LognEomgdm ©ol336g00lb godmiobo.

dgaqmb 80b3q>3ooo, o30m68o oooboboomo bo%mao@msbo, 6)0083@03
3oég9emymagocm[o] mgdneo Bymdoemgdab Gmgggel, 3emobmddogo Lodm-
3omgdobo o Lobgem8Boggm oboByel 3géomedo 08ymaggds.

B39b gobgobomga 3Gmag. 0. Lytgyemodol yogérm 8603369cmmgobo
36)00332)0. 806)@0 530, dobs 36»)30@0 bOQ(i)oo odsb 803md388632>nqm gmé)—
bocmgobo oo go8gegddo.

og30L[0] Bbc’o3é>32>ob 13°69L36gcm bobgddo 36ma3. 06 bné)&r]@odg
dogemo mogobo gbgérgooom dndomdd ooy Lodotmemal abhmeocl
dggmmgddg. ob 0dgoomo  gnemdmegobgmdem LBogmmds Bystmgal.
36ma3. 06, by@gnemodg 130600 369em0 Bemgdol 306853emmd030 3ndomdcod
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39go-omdymol boBotonemals 603639, 8086)03 59 36m3ols Qoamo36)3?>o NG
oolbgoemcos.

36ma3. 065, bytgnemodg @GBoce ogm oyemgdyeme bodsGmemol 30-
09306093, goblo ymegdom smbobadbogos dobo oo géncooges Lo-
30600l gommmbmazosdo. bLoglmmeo, 3Gma3. 06. bybgnemodg gocom
3mE08mbiol o oo Eoo308mbol  dg360gto oym. dobo IEHmIgdo
396Lo B30, go8motBgge IYbE®3gemo Bodogdemyo  gmbgdem.
Ggmey3 8modemgby ol mE0z065emyH0s. ol oBsbo oym LoBsememol
dqLobgd mog0lo m0goboemyéo Igbgrymmgds go8mghobs gaém3dnem 3q3-
bogémo Lodlogeml Bobodg. gl gobsbmGzegeme 356 mogolo 39é8s6nem
96089 o6g&0emo Imom, EmImal 3gLobgd 8gdmo ggdmbeos Londséo.

398[gon] “3apa Bocroka’-bo oo god[gon] ,3m3nbolhde“ 1945 Bemols 25
bgddgel, 36ma3. 0. byégnmodol gotoo3gomgdol godm, sadgdcod
6936 memmgo, HmBgemdog 3509303mbgdo b. $565309, b. 3g6dgb0dgocmo, 3.
3n360dg, b. 393bmggmo, o. d96030dg oo Lbggdo B9ércobgb: ,,306c0v0(3300m
oéooneo 3936096980l germ-gemo godmBgbocmo 8mmgoby... Logetro-
39l 3g(360967cmo Lodmgopmgds gnmBiggmmo gemmgmol, Gma os-
30630 3q360960, GmBgamboy dggdemm $96 300093 39360 €08 o6L-
39Lobedbogo Bogize Fdmdemayto 3g360gergdolomgal”. 3Bmag. 0. Lnégy-
eodg 52! Bemol obo3do gotcosozgomms. 8ol 8ogé oobobymmo ©8m30bg-
30000b 86035mo0 gobbme30g9emgdgemo oGBs.

36m0a3. 06. Lytrgnemodol bobgemo, Gmgméy gi3bogéal, dobBogemgd-
0bo 0 bodmgdm 3mmgoBol Lodnedme otBgds Jotamggemo bocmbals

bleogBodo.

1,52 3g(30m800 9630l Bocmomgdnemo, Nbd aymb - ,53% [0.6.].
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“Gewalt und Recht” - 560QMIOMG COLIGOBOOL dOGOMOC0
03%0bJd0*

T 360’)033[)0060 oém@oms bn@an@ada

dqbogoemo

1. oébab'a@ demé)oo:]é)oaoqa bosombo bobswasoo‘gmb bnsabob o
030Lcn0b 039330693000 LobgemBBocgm LodoGmemal 3g;3bogégdols dotro-
050 3606303980l > dgmmeool dgbobgd, Lbgoolbgs gocodéol 3ey-
omdab.

* 30633@&@ 803«)53336@ 2002 GSQ)L). ob. bg@obnoSQ){]Bo o boao(ﬁmo@o,
boemghmem olgbsool cmgdoligde, Bogbde: Lntgyemadg 0., bgemolyaemgde
©> LoBsBmoea, ™. godydgemadol Mo6380ba, 3. bydnol Ggrodhmemdom, mda-
obo, 2002, 35-40. wabgbhoieol 098algdol gwobo (bgembobgén) woemmos
36ma3. 06mEomb Lygnemodol 306o 96gagdo. bomyobm 6dogdo 8o3gemgnemo
bgembobgro olvmoyegdnmmo 56 560b, 3gLodadabs, 0980Lgdal bomoyo g3903-
ol Lodgbogtrm EgogdhmEl. Bobodrgdotg 3ydemazoee B30égom goblbgsg-
090 2002 Bgemb 303mgdggybgdymo go60obhelogob, 985Lmobogg, 30dm(3g3s30 3g-
bo6Pybgdymos sghmealgneme bhoemo. Bgbenmmgdyemos 1927 Bgemb [0.6.].
T 36mdoemo dotorggmmo oy&olge, n8omegle onGoonmmo gobosmengdol géo-
96,0 g3ydglogdgame Logstmggemmao, oytoceye 3gi360gégdsms mghmeo,
mboqmbob bobgqﬂ&w&m 3503361)00300[5 03(4)0@03@0 03033@030\% 36:\0({33—
b0, Lol MgME0l, Lodsemol gacnmbimazanl, bedotmemal bezom-
mgool, LobgemdBoggem LodoGmemal, s8obabhtoonemo Lodséoemolb o Lo-
36 mmal abhm&Gool geom-gémo 8qlodogemg bogotmggemmdo, bobgemdBooym
bedoGoremabs o vdebobhfooymo Lodsémmol 3omgrgdol godgg, Lobgemd-
Boggemlo o LoBotocmol Bemgoo ogmoolb 3omgeéol godgg, Lodmgoemogm
boBoGoemal omgre®ol godgg, LobgamBBoaggmbs o LeBotommol abhmeaal 3o-
ma@éob 30363, bodoémsgq;mb 3085036)33()[5 @03[)&536083@0 30’:@3063 (1944
6.), Logotmggemmlb 8g;3609698000 93509800l obhmEnal 0blhodmhob yogermbo
3836036)-0’)0603360’)38@0, 36030l babo&)équmb mc333@m3068 (1923-1925
66.), Logotorggemmb y8omaemgbo baboBotoemml Bggéro (1925-1927 B6.), boddmaers
50839698 mdolis o LddoGemab 0bbhodhol ee®gdhmeelb dmogeeny (1930-
1932 66.), mboqmbnb bobaq;ggoogm 350336%0000[) 0360@03@0 q;cgnqnogonb
©93%60 [2.6.].
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030b 803930 Bggb 6o ggdoma 03 00g30LgdYEgdodace, HMBmoms(;
Lbob[gem8Boazem ] LodoGoemol Logobobsbosmegds (S. 1).

2. Lbgoeolbgo 3gbgonemgdobo, Gm3mmgdlsi P3gb gbgrogdec Lobgemd-
Boogmb 316930l dglobgd mE 8csgoés hodsom dgggademos ogymo:

o) 600‘36)0@0[}@360 BSBSQ’U@S?")’ 60038@03 bobswasoosmb bmSQ:mb
bodnEroeme dmgemgboo o Mgy 9dohmd g9 LBgwgos Lsbgemd-
Boogmb 63cogoemo dybgdol gogqosl, gobsocgob LobgemdBoogml 36980 o6~
bgdomoco 036)0@03@ 136g00L 606)3(’00@635[) (S. 3-6); o9 30806003@8—
30bdangol 3gmabgdgemo GBgds ol 0g0LgdnEgde, Gmgema; bobgemdBoggml
Ggmb3 ooy Bymdommgdol (Rechtsordnung) sbobosmgals (S. 6-7).

3) 096000070 30dob0yengos, Gmdgemoyy bobgemdBogm Lodseaemals
0530lgdn6gd0L dLodnegdl 08 goblbgoggdem, HmBgemay 96U sein oo
sollen-ob, 6680l o 306mbol dmEob (Naturwissenschafts) (S. 7). 535borob
96m00, 9l 3gbgronemgdo 3obLbgogqasl 30mBocmye o bem&dothonem 3q3-
bogérgdomd Imol bgrogh 960 13960L369mmmd Logbmdcongo doboolol
0300906 gd5d0c0, 9630 ©3 goblbgoggdsl ogo blbol cgocmmobgogel
0030Lgonemdoo (Betrachtungsweise). 3cogboco, 9307mgdgemod gb dodceo-
60630060 030l godmbogoem 3nbghdoco, goboocogob Betrachtungsweise oo-
3ob 3b&00>, TPOM3BOZHOM (OO Qoamso@abn@o 8003@3600, bobgq;@mbé,
396LoBmgemmos 336096930l Bobooelmdtago mogalgdntmdon  (S. 8-
13).

3. 8:03560 (oo bod[g]m Lo 30mbo 08 odm 3ocogdyemgdel (oTHOmEH )
dglobgd, Gmdgemorz 96LgdMBL bmooemyé mgemgbgdll] dméal, m3-
@ gdLo(3 LobgemdBoogmBoaco gbgogdom o Lobgem8Bogzmbl, Bmgmed(y onéro-
@070 300000bmdol, ImEob, dgodemgds gowsgéom ogdbgl méogg Bygdel
dmgemgbgdal - meoo@'aé)[o] o nnénqm'a@[n] Bygdal - @300@36[0]
060@030[) boo:md33@33@. oy Simmel-00b 36)000@ 3030@3600, 6™ bo-
30080@00360[) o6LL iiber und unterordnung 8°8°°b°d)°3b’ 3335 Bgasod@oo
08 93060L306g30L 5mLObedbsgo, BmBgemoyy bobgemdBooymlb Nozemgd-
603 ©> Lmgosemyé 3boérggdll] dméol 96Lgdmdl bgemalyazemgdel coo
LeBoGoremol (3698030b3o6mm. 330650369 YECgEHMEEIM 3oy
gdob LBméo go3980Lomgol, 30éggem ymgmobs, Logobms sboemodo od
do&omocoo 9eg3g9bhgdals, 6)(’03@330[}0806 (sich aufbaut) 3900890 yo3emgd-
6030 Bymdoemgds (Rechtsordnung); 8bmemnmee 30b 393c0gg, o3 30éggemo
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08(")[3060 33[)6)‘3@86‘3@00, 33[)06@863@0 0d682}0 30‘3@82}6)030 68(‘060-

g0l 3063391, 3obloBmg&rem bemgoscnyé Milieu-8oco dm(3gdnemmdols
obobosmgods (S. 14-15).

I-te Abschnitt

L. ob, 63 sbodbyem[o] Bygdol Bmgemgbgd[L] dmeral g06Lbgoggds
06Lgom3L LRBL ooybros(y 03 o3oghoob, 608 Lmzoommyo o8m 30gdy-
gdd 0bagogd[L] dmeol ymggemmgol o6 ohoégal yo3emgdéoge do-
306,930l bobgl. Bog8 obgmo goblobgoggde o6 &0l Lo 3360bo 0do-
bomgol, 6m3 mgomgymm, 3ggom obobgemgdnem Bygdol Bmgemgbome
dqLBogemobomgol 30em3g dgi3bogégdol s6Lgdmds 0dbgl Smesegdyemo.
280bomgol Lo 33060L0d 960 bmemme Lbgocolbgomds dglobbogem dmg-
gbg3[L] dmErnl, Lbgoolbgomds, Gm3gemboi Bggb yos[glmo mgomg-
neolo] 3g360g6gdel ogoégemgddoce gbggdem, 96odgce 9dabvmgol Lodo-
Bmd, Bgm@3 930L Ilghemo vwbodbogl, doGomoo 306mb3mdngégdos
(Grundgesetzlichkeit), &m3gemoy goé33g97cm[0] Gogolb dmgemgbgdobomgal
560l odoboliodmngdgmo o BmBgmo; 96 dgodmmgds oygoboem odbgl
bbgo &mdgemndg 3gi3bogérgdol dotromoc 306mbB3m3ngégdsdgw (S. 19).

2. 530l obgeogoo Logoerme 03 doGomoo 306mb3mdagegdol 30dydqdo,
63qembog Bggb gbgogdom, gérmal 3b6rom, Lmzoswn, 3gmérg dbéom 30,
0600007 3mgemgbgd[L] dmerals.

3. émgme; bobgemdBoogml 96ligdmdel bmgooemyéo 3boérg, olg Lo-
bgemdBoaym, 6008('06)8 onéo@on@o do00bmds 306003[0] > do6o-
ooclo] gemgdgbhgdelogob dgloggde o 03 odm3ocogdyemgdel coobobo-
Looomgdmoce, 6)(’033@08 08 mE0 Bygdolb dmgamgbgd[L] dmEol o6LgdmL,
bogotsmo 98 doGomoco[o] 9e0g9396thgoel 9boemodo, 0d 3060068003036360[5
39399900, Gm3gemoly 90bodbyem dofomo[o] gemgdgbhgdel yécmagéocos-
33000980 gdoL 3obLodemgeogl.

4. beogooemyéo Bygdol dmgemgbgdol o@mbodbyem[o] mgommbodéoboom
@oboboomgdal &ML dotomoe Lmgooenyé dmgemgboce 339gemoebgdo
©93m 30009870900 ™6 0bago[L] BmEol. dotomoo 306mb3mBogégds,
6)(\033@[}03 396 oF gbgogdom, 309Bocmmdnl (3690030 godmaboggds (S.
20-21).
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5. oproceoyemo Bygdol 8mgemgbome sboemodol &mU, - bbgsms dméals
03 035emL8G0Lom(3, HMI Lm3ooeny& Bmgemgbgdmsh dgrotrgdobomgals
1399°9L0 306mds 0dbglb 9d8bocmo - gemgdgbhotyem ggbmgboc oyo-
oo 30obmgds 1bd 0dbgl smgdnymoe (o 960 bmEdd, goboocgob
bm63o 3006)3@0003600 3°6mbol (36980Ler0b) (S. 22).

6. Lbgocoolbgs 3gbgonemgdcbo, Gm8gemboiy cmohgtodnodoce 96006
398m31n3039dmmo 07E00Yemo 803560gdol o dobo Lmzooemyé dodoé-
0900Lco6  ©o8m J0gdymmgdol  Logombol ofggemog 03 yobymogomo
30Lgd0m boboomgdesh, 608 dsmmgal IgydRbgggemo R3S goblbgoggde
beogosemy® o 0y&oonem 308560gdol dmol; 3mg 398mbggggedoce 30
08 ™o Lobol dmgemgbol googaggdol odgl scogoeme. dbgmos Savigny-b
dgbgronmmgds, HmBgemdocedy YR gdtego  308sGmgdol  oydocoyemo
gm&3s o Jobooélo Jomosbo Ggocmneo 3Gmzglol s3bhGgz00l Lod-
350900 godmymazoem 3m3gbhgdl ©wbodboggb (S. 23).

o7 bogobol gbgroyemgosdoce gl 98360 olg 33000m0 godmmgdnmo o6
2650l, Lo8og0ghMe™ dotremobgol 6536mBgddnce oyGoeonemo dodotogdo
0930b doGomoc gemgdgbhgddoce 1339 396339309 300g039demos bodoy®
3mgemgbgdcb (S. 26-34). 300093 N dmEl Bocool 93 3béroos Zitelmann,
GmIgemoy LoBotomol doGomow(o] 3ohggemEogdol  oglogmenmgoyé
393900L0b 53033069800 Loglbgdoo (folgerichtig) dgbodemgdemoc bong-
ol 309800l 36506(3030L Igaz06rcogdol LoBotamemol 3g(360g6r9d03aco
(S. 34-42).

8gg00> 8mygoboem 3gbgonemgdoms  gobboemgol 3dgwggdoce Rggb o3
903360809 dog0gotm, Bm3 oybooymme 80356mgdel bemosemy®
303560g30Leob googaggdol 96 dobogob BobosmBroggmdsdyg dodyogl o8-
€mgbgds, 96 300093 @ LG Mol Igmmmenmgool yoemd 3mblhend-
30°3c0g. ©3539 39c093L 0damgge, 0369039, 03 doGr0coco[0] d93000g9bgemlo]

9egd9bhgdol 965emoBo, EmBemgabo oyéoeymn 30doémgdadace gbgg-
doon (S. 43).

7. 3bgen doGomoce gemgdgbhl Bo&3msggbl, 30639cm ymgemols, onéo-
070 30356mgd0b bydogdhe. LoBotomal Lydagdhel 3nbgdel g03ndgdel
bogombdoe ™o  dotomoo  dgbgronemgds 960l 3o8mdndoggdnemo,
GmBemgdoy Lo8oGmmal Lndagdhol o 30Bozn®lo] 0bogocol (36980l
3903039000006 3o8mash: mgobonmo Lzmeo o gogool mgmeos.
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obgmo go0goggdo yoemdos o 98ohm8 xbodbymo mgmeegdoy 8g;3b0g-
Gremoce domgdgembo 96006,

8. mgoboymoe Lzmmo, Gm3gemopy onéoonem 306l Ggocmybo
o6Lgdnmm MmErzo608do Logmoal, yotloymages, g0bsacgob ogo vwmbod-
byemlo] ogoyemgdsl (036)0@0'3@0 30620l 630@«)60[) dqbobgo) 386 obo-
Iogdl (S. 46-49). ogog300b mgmEos 30 Bomgdgemos, goboogob ogagzos
56 3godemgde oBbgnem 0gdbgl LoBotmemol 3Gmdemgdgdol goodeals
ngméghoye bodgoemgdom (S. 49-57).

9. 3gmerg dotromoe gemgdgbhl 0yéoeycn 0doGmgdadoce Nogemgde
©> 3mgommgmds Boé8mocggbl. vwmbodbymmo 9mmg8gbhgdol gsbboemgol
@by 2BLgdya @ohyHohyedee gogtrgrgdgee dgbgrymglsbe
onéoEon ©d BLogmmmgon® Bygdol 8mgmmgboms gongoggdol Loagyd-
3903900 bj3onemmdgh Lodogdhoné[o] ya3emgdel oo dmgoemgmdol 36md-
930l g3oodE0l, g.0. 36Lgdemoe 08539 PYLEME™ EgENgdoEsb godm-
0006 (LoB[oEEal] 30hgamBes=EgocmYHo dmgemgbsy), GmBgemol oyto-
oo 308o6mgdol 3396gdal o LoBotmemol Lndogdhol 3Gmdemgdals
©56ygdolob o650b gLodRbggo o BxmdgemBgcos(; 393000 oym omomgdnemo.

10. 650143580l acmnbhooobomgal bs38o60los 3ghgtagds Gmgméy;
6930lymazals, oLy 0bhgeagLol mgmeesdgce bydogdhonto yazemgdol Lo 3oo-
bol o6gd0co. 039 MgmE0d Yocloymages, g0bsagob Lydegdhend|o]
193emg80-8mgoamgmdol goblodmgéyem glogdon® 8mgmmgbgdmob googegg-
30l Igogzdoce 9bodbymo mgmagdolsmgal dgndemgdgemo beogde Lo-
do6anemob @680@6 3003@0 6080 8003@353?)0[) obliby (S. 57-72).

II Abschnitt

1. Gmgmcy 50bodbymmo oym, LodsGmmol dotomo gemgdgbhoce
060000700 0356mgdd b 0dbgl (36mdoemo o ©8 13960L369emol cog-
00@360 06oem080 LeBotoemals QQ&)&HO@ 3990390yam doGomoco[o] 3o-
bmb3mdogérgdol  goggdelvsmgal  syzommgdgmme  3obmdvs.  Lbgocolbge
8gg00 gobbomyemo mgmEogdo 396 odamggosb 93 dofomocolo] oyo-
oy[o] 3gbm3gbol LBmE 96008l o 30l dorogotro doBgBo glogm-
mg07Y&H-bohmEomalihneo 8gmmpmemmmgool dga3otcogdos Lodsmemol
36mdemgdgdol odydoggdol cobHmb.
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2. 0600700 80356mgo0l LBmGo gog9d0lomgol Logotms 03 gdy-
980006 303mlgemo, HmI bydogdhoyéo NegEwgds O Jmgommgmos 3mExy-
@000360 36863600; 090Lnob 86)000@ Sb 30063@0@030060 0006)3&) NN
oboemoho[ 3196 9603900 Lobmghone bobosml, g.0. 0go gyebmds 3mexg-
o(hoeoce 39393306g81cm (0] 9emg8gbihgdol 8obooélol mogoligdyémdsl.

™60 Jnogobo mgobgds ¥bs 0gdbgl of ombedbyemo, Gm3gemoy ©3
3Ege0ohene 30do6mgdcl sbslosmgal: 80doémgdol mdaggdheno bobo-
200 O E93m 0Egneo bobosmo (Unselbstindigkeit) o3 gemgdgbigoobs,
€m3gembo(; 80306 mgdodace 96006. 330600 36gmmo gdyemgdecEb godma-
©0b656gmdl, Gx3 gemg8gbhgdol s6Lgdmds of o730emgdemoce g3neolbdmal
08 8ongemol (Das Ganze) 56bgdmdol, Gm3mmal goégemgddoce gemgdgbhgdo
96006 8m393nem o G0l dotomoo 396mbBmBogegdol (Gesetzma-
ssigkeit) googoemolBobgds oy30emgdgemo 306Hmdss gemgdgbhgdol d3bgdal
LBm&o goggdebismgoels (S. 72-77).

3. 06Lgdnem mofhgboheedace ontaco[onemo] 0doGmgdol gemgdgb-
0g20L - bydoggdhoné[o] nogemgdo-dmgacmgmdols - odm 3ogdnemo bobosma
o193 93698700, 33603 30dobr0gds 93 gemgdgbhgd[L] dméal 96 sl
3939070 Bmgm3 mdogdhondoe d3eemgdgeme. goboogeb, 3gmég
3b&oom, 98 ™o gemgdgbhl dmol 3933060 oyocooyeme Losb8ogocmol

3093060 goghod, godohmbgdnmme dgbgonmgds Liocmmal o3 3033060[}
bbgo aBoom dmeoggbol. Lobgemmd, 93 8086oc godmdndoggdnemmos dg-

bgoymgos, GmBmol obobdsc, Gmgmy bydogdhoyéo nogemgds obg
30030@80060 °UB°Q’32’@°Q an@obbambb ,,80@06363@[}“ (“Trager”), 6>00-
g0l PE0gEcsdm Jocgdymgdol 36mi3gbdoce 3oéggem[oc] 0gdbgdo
3005603(50 OQGOBGBQ‘) 8@&835036[[}] dméob. obgmo 3353@*3@36\) (aelseleclely
Jnéoc dyemmgdgemo olzghos Lydogdhentdle] yno3emgds-dmgoemgmdal
gLogmemmgoy 36m3gLgdemsb googggdols; ogo RoeLoymezs, goboacgob
g boBg969%0 gBoo gydemgdgemos obobgemgdnem[o] gemgdgbihgdol 3mexg-
othegmdol goggeo (S. 77-79).

4. 5b0dbymmosb golvggdns, HmI onéooyemo 30306mgds 396 og-
6900 obolovmgdnmo 6)008006)8 06000300093 [L] ImE0b Eodydergdyemo oo
193093603500 ImBgbEnggdymmo bempgosemyéo B0do6mgds (Lebensverhilt-
nis); 0o30b 630bco> 030)6)3030@, g-0. boBotonemals bbgo do&omoco[o] 309"
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3m60900L0396 o Yooy Ggemg3obh o] a3odhgdologsb odm-
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obyogemgdel Bogeegdemobs o (36980 Lobgem8Bogymbo, Gmgmés bo-
doéoemol LydogdhoLos. Gmegbog Bggb LobgemdBooyml  gmgdnmmmdm,
Gmgmby LoBotomoab Lydegdhl - eytocoymme doBotmgds 30, 396dm
dmgoemodqgbo o bobgemdBoggml dméral dgbsdemgdgemo 960l dbmemmeo
35306, Gmgboz 3960L369em0 godmeal, Hmgm3 no3emgel bydogdhoe -
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3obo o 396dm dmgocmogdol 16m0geHmEdm 30gonegdsms Eobolos-
0985 dgndemgdgamos dohmbmds-agdggdogdatrgdel (Uber- und Unterord-
nungsverhiltnis) (36g9000. >3o¢3 30003060 068338500 bo:soé)mnogqngb—
6030 bgemdg36mmgoel 3gLodemgdemmdol Bobsomdwygg yoéymagocm 1beod
0dbgb o gb oyBocogemo gmE8s Loyocm Lodsbmmal Eo®g3o Ybeod
36mdocm 0dbgl yggeme 08 dgdmbgggade, Gmegbog oyéoeyme giBgdho
LeBoEmnEmal berer8om 33933060 560 LobgemdBoogmb (30em8bag[o] bg-
Bobgmqgob 803«)03 306)03360[}, oéoaaQ bongHBoq;mbo o 336)6«) 306)003-
6980L 3gorobbdgdnem[o] bgdabymazol godmod3o6gq0lL, g.0. bgemdg3éy-
cgdob.

2Lgee 960l 8m 3emgee, 0l doGomocon 3gbgoyemgdgde, GmBemgdbo Bggb
353@36000 moSoaaQ(‘)msg @0036)0036030 boﬁoémnoswgbéo;;o 53@333—
Gemgdel 3Gmdemgdals 3gLobgd.

ob g30698mgdo, HMB 5xbodbymme 3GMddd 0r9bodgrbmgg bogotm
LoBotanemal cmodgéodéol ygndormgdol 396h&3oe gol o bBnmgdom
Ubgocoolbge googal 3c098L 06393, s6lgdocmsc 08oc 50blbgds, ™3 ogo
3dotme 960l ©9393306g87mmo LoBotmmal dmdmgegdol Bmgogtm
doGomoco (369898006 9b0dbyem[0] 363mdemgdol gocodEobol gobls 3yo-
69300 Logorm 960l, gohmal 3btom, bgmmdg eramgdoel (36980l cogde-
0760 boemaBa, dgmergl b 3o - Loyocm o 396dm Lodstaemals
396Lbgo3930L Lo 30cbals sboemo gobboemgs 00bo3gbmgg 396mbBrogdcmm-
3030 godmbobymm(o] h9bgbzogdel cmgommbod&oboo.

II

bgem3g361amgdal (36900, 0y Bmgme3 39360 Lbgs doGomswe oyo-
cooyemo (3690900, obd)mé)on@o@ 3o6rg90m[oc0] LoBmgocmogm Lodotaremals

QQ&BBOQ Oé)ob 808(*)83303363@0 Oda@aos 0@30@0 60[}063600, 6)(‘78
Lbogotrem LoBotoemals @6)6&@ 08 (36980L 96oem0Bal EEM™L go8mbsgocm

B96hommo 8603l 3g8mbgggedoce smgdymme 960l ol Bobso&lo,
6)0’)33@03 >®bodbyem[o] (36980l 630bcod Bn3oq>obdmé)[o] 393900boogals
060l odobobosmgdgmmo. dlgmo 3o 96 o6l LBmeo, goboocogob Lo-
dmgocmogm Lodobomal otgdoc bgemdg Bnemgds mogoLgdn® dmeos-
omdddoe 960l Jmzgdyemo o gobs 08 mgolgdgdals, Gmdgemboy
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bgem3g36amgdol, Bmgme; dlgal, sbolosmgdgb, o 0gnemolibdgds olgoo
gobgdgdog, Gmdgemboy  bgemdgiemmgdol Bbmemme  30g0cmobine®
393900L dboboomgdgb’. 33«)68 b&Gom, of 9360@@360 dologzgge 960l 03
39699mgddgo3, GmI Logedm o, 396dmm, 30 v30bobhGooye|o]
boBotanemals q)oéaHoQ), do&omocoo o 336600 LoBoroomaob bogémm
06000070 gm0, dm(3g8nemo 96006 dgobgdem P3G Goem O
1R6m IHogombobmgob dmgmmgbgdom godwaégdycn milieu-doce oo
LBmrge 980)m8 o, Lbgocoolbgs ontoonmoe g3mé8gdel gémo gm-
60bog0b gobLodmgHalol Lodo®[m]s 58 gm&dgdol Jobsotlol ozt dgho
Qad)o@o?)oaoo, 30638 3oL 336)dm Lodotamoemdoco Bngomo @083303360[}
0bhgerglgdo dmombmggb. 396dmom, gb 1bd 0omggol bgemdgtnemgdels

1 o6bgdym 0ydocoyen mohgoh®odoe gobome 960l gogéigergdneme
3gbgronemgde, HGmBemol mobob8o gotoggdol (36930 dbmemme 396dm Lodoéo-
ol (36930 960l o Logotrm LodoGmmmal ot gda doom Lotrggdemmds o6 Igad-
gdo; 98 3gbgronmgdel mrmmogoe vyecmgdgeme 39300 bogemmeo, boyo-
Beompemgdéogo bgmmdgGmemgdol yotymazos, goboogeb bgemdgtyamgds go-
603980l gGm-g6o Lobgl Bot8moggbl. Bgg0m 1339 domomgdneme ogm, &3
Lbogo®m Lodstamab Lbgosbbgs otzgd8ace bgemdgzemmgdema oghgdelb m(sg-
IPemmdo ogol gotgdy Logol o Bodhm 03 go6gdmgdadge Bomamgdem of
506036nm[0] 3gbgeenemgdab pLoogndgmmmds bs38ome mgoembioBobmes. 353608, oo
©937330609%000 5631396ho300L, BHmBgembo 9wbedbyem (o] dgbgonemgdel 30d-
©9369%0 0demgg096, vg0emO O36E31bgd0c dligoon 3gagoligdal LolBmegdace.
dog[oemomoco], A. Manigk-o (Das Anwendungsgebiet der Vorschriften f[tir] die
Rechtsgeschifte, S. 19.) 6060&360[5 363600') boéaabwmbnb agndqxgquobab
Lbogo®m LoBoermomdoce 0800 dbody™gal, HmB ob ber8gda, BmBgamboyy 396dm
beBoGoremol Bogés g0dmBndoggdname 96096 gotoggdobomgol, Gmgme; sbgma-
boangol, bogoérem bsdotmacmdaco 8go3oerogdyemo ggé 0gbgdash, bm&dgd[ob] gotrg-
39 30, goG0ggds 96 Jgadamgde dm(3g8nemo 0gbgl. dmgem o8 Abygemmdsdoce go-
©236yggho 8603369cmmds od3b go8megdsl ,,30603930L00g0L, Bmgmesy slgma-
boogals®, - B0z LBmegee 93 6oBoemdoce Manigk-ob 5360 960036000 96 060l
obodymgdymo. Lbgs sghmégoelb (Michel, Biilow, Gierke, Bernatzik coo Ubgo)
3gbgonemgdgdel goeBgge, GmBgemboly Logotm LoBotmmol otgdoce Yotymazgh
39603900, demogeh BmEl Boggaygebs, ondie dbgmo gobboemgoel Igggzdoce
3080 93668960 gdm©om, B8 96393gbdoi0s odoz obgmagy L™ s6als,
Gngméay Manigk-006.
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(369%0L 3gLobgdos; bo3o€>m LoBotroemols Q)oéalioqa 03 (369%0L 96oemaBo
3mombmgl obgme golgdgdol owmbodgbol, Gm3gmmbog (3030emolidl, 3ol
3936096909300 bgemdgzEmmgdol (36980l 306856Hgd0l mgoemlisd&oboom
dg0demgds dmghggbml émgmedy unfruchtbare Spitzfindigkeit.

08 3mbod&gdomopy Logstrm LoBotmmol otgdoce bgemdgitnemgdol
565e080L &ML Bbmemmee 03 BobooeLob 3bgoggemmdsdaco Jomgds, (>3-
omd(3 gb (36900 boliooogds 396dm Lodotmoemdace, dg3c0mad 0gbgdmeos.

3300l obyBohn@elece 3ogpgegeyme ool byapdyyey-
gdol goblodmgho, Gm3gmoly 33960L369em8oce bgrogh m&o 96 o8-
©9b03g dboérol m635603[o:| 6900Lymazols godmod 30603900l, Gm3gemog
3°©3399 opSocoyer g3gdhl oB3gsl %6 pdyscme byandgztyargdel
©o3cgd[o] 96 dglodg 3oGobomgoel. 930Lmsb gémsc, bgemdgztyemgdel
doGomo mgolgdom BoRbgnemos go8msdoéoggdyenlo] bgdobymegome
0bb3mdo, domo 3mbLgbL[yLlo. sbgmo gobdorhgds cmogoliovmsgace yLbm-
G0 56 5630ls, og6r0d 530Leob germoce 963 Lo 38oE0bos bgemdgEnemgdals
136900L o3mogbrgdnem[o] goblodmgolsmgol. m&dbéogo bgodol godmed-
30603980 > bgdolymazoms 006b8mds, GmBgamboy goglzgemgdnemo
dgbgroymgdal  00bobdoco, bgemdg3éygemgdal  96Lgdom  obslosmgdol
3986006, B3gb g3bgogdo 3936 Lbgo ontocoym o3mEdgddocod(; oo 9dohma
28 og30ligdgdel Bobgrogoo bgemdg36mmmgdol Lo g8mazotrggems dgyd-
98900, dog[oemomoce], Dantscher-o! 56 560l Loogydggeml 3m 3emgdy-
0, Gmegboy 90b0dbogl, G038 3ot im 393000 9b0dbyem 0g0lgdgdl, oy
d0g0mgd0 8bgroggemmdodace, 9d0bolheo[(3]onwmo mEZobml 306 30639-
g0, Em3gemoy 985 o) 08 3060b gobsborgdel Bobgrogoo ogbgdo
IgLeyemgdyemoe, 1bes obsLosmgdym 0gdbgl Gmgmedy bgemdgienemgds,
306000036 g 339870 960L HMZmB(3 ™GHBbE0g0 bgdobymazol go8may-
Q°3632’°’ obg ngobgmq;omo 3006[)36[)[3[5]0; ob 60633(\0350, &HmI od 6360[}—
ymazols 3o8msd 30693930l oghgde Ndnommmee 96 dobogggb géroo 3gmergl,
560 3¢86ols o6Lgd00m 3o6Lbgogqdsl, goboocogab dLigobogg 3@300306)30’)60[)
bdooco sgeme 9d3L bgemdg 36mamgdal cocgdol 893mbggaqddacosys. 8o3-
6003 033060 0630l, 608 50b0dbycmo Lobal 0@3060b06o[3]03@ 80630683—

I Die politischen Rechte der Untert[h]anen, III, S. 86.
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gd[o]b[o] oo bg@Basén@sb[o]b dméal oébgbomo 396Lbgoggds oélg-
3mdl, Gm3gemoy 893000 obdbgmmgdyem[o] o HEsogoyenlo] gbgcoy-
gdol 0bob3oco, bgmmdgEnamgdobomgol  e8obsbosmgdemoc  (36m-
doem[o] 0g0Lgdgoal Lodgommgdom godmbsdmemo 396 adbgds. 533060 v6al,
6md boio@mo Q)oao(babooon 300336@360[5 0Q603360 bg@ngé)n@gbob [353-
30l 30booéLdaco 0dabvmgol, Hmd Bbgogl[e] dmgemgbgdologob bgemdgéy-
egdob 330030mc godmymazol dgbodemgdmmds séligdmdcogl.

od mo:gobabné[o] 036)0@0'3@[0] 03006)30[) 53@3836)3@33()[5 369900096
396Lo8m360l 0860m, EmM3gembsy 306ggem[oce] d0bobzds Bonmoms! oo
Vereinbarung—ob 3636000 QQSOBSO, 3"’ 0360060 bB{]BOOQ)néoQ Bgé@gbo
bgem3dg369mgdal oo 3gorobbdgdal (Vereinbarung) n&oogéorceodm 3ocog-
3emgdob Lo 30mbdgce o 90b0dbogl sboem 0galigdgal, HmBemoms; gb wo
gmE3s ghmo dgmEnbogob goblbgogrgds. yggemo ob odhgdo, Gmgemboy;
'303@32)6030@ 699396k [16] boboomlb shocrgdgb o 530Lmob gémoco,
b9d0bymagoms 3996mgdodace Brgmdotrgmdgb, Bggb 96 1bd dogsmorg-
bmon bgemdgnemgdomo sghgdel 3othggmeosl; dobodoom, of dmzgdnemo
>60l, 030«)60[5 0360m, oo Sézooo, oéaagqa ™o 305bb3o3363@o
o6r0007emo MG - bgemdgEnemgds d 39mobbdgde. Godac dgm-
3063005[) od 606[}5303360?

30boabgol 93600, 033 bgemdg 36memgdols (369000 Bggyamgderg owbad-
65396 bgdoliymazoms gogmosbgdol (Willenseinigung), 353603 Lobodco-
30cmgdoce 030 Bo6Imoggbl 960 bgdalymagoms 89mobbdgdol, s&edgco
bgemdg3émemgdel odgd dboérgms bgdobymaezol dgBmyogol (Willens-
bindung). 59 3gydemgdgemo &0l @0306)030 60360’)00686088@ (Einigung),
3065000356 mgomgnmmo 3mbhEr039bhol bgdabymazs LsBoboomdwggm dobo-
>6L0b 3&006363@00 o oaod)coa RY:| 806(3:.@3{)3363@0@ oé)bgbn@ ©o
396Lbgogqdnmo dobostliol 3gmbg bgdabymagoma sghgdacosb 3gndemgdgemo
260l gm0 doremosbo bgdolymazol (Gesamtwille) go8mdndoggds. bgemdgy-
63@350b @0@360[} Qémb 30’)60603360360[)00030[) bogémm o60L Gbm-
omeE 308560, B3emol gobbmezogemgds of brogds vmbodbymm[o] 808-
bolo 396 dadsr0mgem|0], géroo Igmergh 39903bgogem([o] o goblbgoggdyema
d0boo&bol 3Jmbg 3mgdggogdoo.

1 K. Binding, Die Grindung des Nordd[e]utschen Bundes, S. 65 ff.
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bb3o m3ob36360m boboomq:abo, Bosqmsaob 236 0m, 330005533?)0 (Verein-
barung). 330650 36gcm0 6563mog9bL 960 Lbgoslbgs obosé ol bgdaliyem-
om0 39BygoL, 9698900 F98mgbady 3060L gémo o 03039 Jobooelol
69d0Lymagome dgoyemgdol (Verschmilerung). s8odmd géoo doemosbo bg-
dobymogol 3o8mBydoggdoL sgoo oggl 96 bgemdg3nemgdomo oghgdel
39dmbggaodoco, 96039 dbmmmme 9mobbdgdamo ool gobbmzogmmg-
30l 6mb. 3g0obbdgdemo ogdholb ogommoml, d0brobgel 98&om, Boé-
3moq>385b boboaoém@mb 80@06333@0@360, o6 ol 333mb333o, 6)00@3[)03
Lo 306mb3EgdTm™ bmEBol g308m3gds brogde Eo8mgbodyg MmEzgobmL b
3069000 025653mboBocmgmd0o.

sLgemo 960b 3mzmmge ob goblbgoggds, Gm3gembsy d0bwabgo bgcoogh
bgemdg3énemgd[o]L[s] o 3gorobbdgd[s]l dmeol oo ob sboemo 3m3gbigdo
(309603960900l bgdabymazoms 398mnyemmos, goblbgoggds bgdolbym-
ROND 30boo6b3oce oo Ubgo), Gm3gembog ob, sbodbyem[o] goblbgoggdol
356 g0l EEMUL sbobgemgal bgemdg 36nemgdel 3693030co.

9L 3gbgronemgds ™0bo8germgg mohgBohnEsdoce gobzoem3g3gd0m
560 Logol, 3oéngdom, 0go dmgemo Gogo 393cgmd[o] sghmEgdologob dgom-
30Lgdyem[o], boBocmmdtng Imeooage 3o300dd6ocm[o] oo LeBotamemal 3om-
39[neo] oerggdeL Ldgzeom[én] 3mdmgdgdol codndoggdobol godmyg-
bgdycmo aym. Bggb doemook dm&l Boggoygobos Lbgocoolbge oghmégdal
dgbgronmgosms gobboemgs 03 Lozombdoco, olg Gmgmeédy 038 dmeoocgo-
3930900 ©bodgbo, 60’:33@608 dg00bbdgdals (369808 gobozocos 393co-
a3m3[o0] odydog980L 36rm39Ldoco; Bbmemmee dm ey dgzhgéogdom od
dgbgronemgdedgeo, HGm3gemo; Kuntze-ob! 309 oym go8m3ndsggdnemo, go-
bo0ogob gL dgbgroyemgds 03gboe ™ogoligdydo s&0L, GMI dobrobgol
ngméoals 366)0@(’0 dmeo3035300L 30 06 Bo63mocoggbl, 9603900 sbsemo
onéoono m&dolb 3mblhEygiseol 3ol 9b0dbogl. mgom sghmEo,
obasa, UBdaéb ooo3ol) 3353@3@86‘)[’ (6(\080@03, UQO[3]0000, BoG@oSaob
ngmool 3gogogmmgboo 96l g03mdndoggdnemo) o ©8 sboem oyo-
o QML 960 3g00bb3gdal, 96039 dmemosbo ool (Gesamtakt)
3693000 5b0dbogL. 0bg, EmgmE(3 d0bobge, 31639 Lzeemmdl 83 sbocmo

1 Johannes Emil Kuntze, Der Gesam[m]takt, ein neuer Rechtsbegriff (Test-
gabe f. 0. Miiller).
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06000 gm0l 0og0lgdnHmds godmbobml bgemdgiéemgdol (369-
3oLk o3060l3otgdol Lodgsemgdom. dmemosbo odho, obg Gmgme;
bgem3g361emgds 3godemgde gobbmGzegemgdnem 0gdbgl bmenme GHodm-
©9b03g 3060l dmboBocmgmdom, g.0. 5badbyem[o] 3oégdol dbéoor bg-
dobymazol 303mod 30603980l gBoom. 853608 bgemdgenemgdogsb gobl-
bgog980m, doemosbo ogddhob gbenemgdol ™l sghol dgdbeymmgdemgdo
9600 dgmErgboedo 30 96 96006 Eo3060l30Ggdnemo ©d d30¢h™3 3mbd-
€039bhgalb 30 96 BoEImo0ggbgb, 96039 godmEash, Gmgmey 9bhmo
3bo6rg. 9Jggob g3o8mabotrgmdl 306g goblbgogqgds(s, Gm3gemoyy 0do-
doce IogmBobrgmal, Bm3 goblbgoggdom bgemdgiémemgdosb 8oemosbo
oghob oneocoyemo gggdhe oghob 3gdbéyemgdgen(o] 3oégdel oboge-
oE6[o] '303@32)603[0] baggéomb go6rgdg 960l o ofhob 333[}6\3—
gdmgdl dmEolb ogo o6 93ystrgdl 96030, oybooycn 3933060,
960300056 YHM0geHrm YBEYOE03 808560 gdqdL!.

Lop. cit. S. 45.
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3636305 LOLLXOL LOYAIGAOL CMBIEONL AM3ILIMBOL
933LHIWIdT0L 6MGOL BIFIGNIL dI BIGBLIIENOL LOICOLIGOIBNM
0033993: ,,1864 6Q0L GIBMEGIId0“*

t 3Gmagqlmo cryoebsd vbémbo303z0cmo (1872-1939)

39600000l Lodg360gem botralbol 8mbsdmggdmsc Botdmemggboemo
olghoeol ogdemo dbotggdos: 1) GomEgbmd&ogoc d0oddgsogo
bo@od){]é)odmé)m 30[}0@0, 6(’033@[}08 0360060 aonmomgbb meaéo\)Boob
3mnmo, Bmgm(3 0930l 6536080l Loazydggeml; 2) Bmgmedy Ggogmes-
353cogem [3g60meedoa], olig dob 398coga, E1lgmda godgo3gdyemo Lobodsto-
o Bqlgdol by&ocmolb domoobmds. 3) o6 8m3zmgdnmos gemgaob-
O™ o, 38G3emgL 398mbgggo8a - Bl ool 3369%0.

* 61lyemo bgemboBgeo geobe oneos bodotmggemml gémgbyen v6gogdo. ob.
305@3[)0 abd)mémob 336660@360 06d030, 03006@0 471, 060636)0 19, bodaa 268,
BéEegdo 27-36. Jotoyme ®o638s6e 3gLGnmmgdnmmes mby-ob on®oonemo
go3nehghol Sbmgedgdym 3Gmaaglmenl, LoBotmmol mdhme 8o60bs go-
6033000l Joge o §39Ybogde 30639mmoc. 3GMma3. dmal a3n6(3bgobadgd oyéo-
o 893609698000 39600ohob Lo8g3bagerm botolbol mbodmggdemoc wo-
Lgéhogos 1939 Bgemb ooge 09308g - , 1864 Bamol LobeBotrmemm Ggpméds
61bgendo’. abgbhoeol magaeocnn® Mm3mbgbhgdoc mogrededggmsc @o0bod-
696 3Gmagglmee mnoelod sbE™mbo30330tmo ©d 3BmaglmEn 0tmEamb byé-
39eodg, beaemm gL 33060L369em0 89309z 3G MRgbmEds semgdLobeorg goBg-
033080 dg(330000 [0.6.].
0o6g36ocmo hgdLhob 139> goggdel 30860, 8morzdbgemael 8ogéhr mabggembs
3039080 ([...]) BoBohgdnemoes ©o858nbhgdgeme Logyggdo o6 sbmgdo, GmBemgday
35600000 ME0g0boem bgambobg® hgduhdo o6 ggbgrogds, 3ogesd 830mbggeml
©obBorgdol gonBggl macg8bacmo hgdbhol yzgo goboggdece [8.3.].
T 36mdoemo dotoggame antabio, scegm3otho, 3mamaheznto odzggeme, bodoto-
39emm3o 3ocemglo oyocoymo gobsmmgdel a3ydgBrogdgemoe, mdoemobol Lo-
53@3500300 360336bo¢300b 0360@03@0 a3033@d)000b bobb@ob boacém@ob
3009060b 3Gma3qbmee, mdarmabol LobgemdBoogm 1bogg&lodghol entowenemo
go39ehghoeb LoBmgsemsodm bedotmemal 3omgrtol godzg, ggeemmbmambo, bg-
mgbgdomd|yomby, mgohedsmembyg [0.6.].
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0] 3b06)336b 606)3(‘00@88535: 1) [3gc0dgho] Qoﬁdoégbo obgmo 0gdals
d931303930Lol, Gm3gemoy dmombmgl o mgmeoyen 3mdBogdsl Lo-
30600l bggemo. 2) BHomegb L 33063903 96 16cos ogmb, 30639emB-
yobrmgdol 13mobemds o Lyégoemo, HmI yzgemoggéo 939dmmmo yom-
goCmoym bowoéaéo@ném 5036)(‘033633; 306600@, 1864 5@0[} BSBQSBSBOU
3obob330Lomgol [399d6ocmo] 38olLool d6m3gda; 2) obhmEeyem bo-
Bocmdo, Gm3gemo3 gdmgbgos 1864 Bemol Ggo3meddgem Lodotmocm-
Bo68mgdal BgLgal, oghmeel Bogh 96 godmds ynEom®mgds 08 8ocmo-
09093, BmBmgdo 8madmggds mohglohnésdo, 3gheeg I-ob 306¢b63-
Qab@mbob mﬁmaoSOQmBob, Qosomb3ob Qémb Q)33*3(bo®ooo 06[5@0@*3—
0OoLY > 3h30399e oYM PMEIoeHEo mgmEnal ogemo g3emEdals
308060. 3) coobgrhoolb ygzgemedy Lodslyboldggdemm bobocndo, Gmdg-
0(3 9936930 Lobodoeamnm Ggam&dal Loogydgemgdal BoBmyocmodgosl,
23hmco LEyemgdoo Yanmgdgemymal Gmgmed3 bobbemol LoBotoemol,
obg Lodmgsemogm LoBoermNBEGImgdal 3Erm3glol ol3mBogoyémdals
3606(3030L 3gLobgd Jendrgergdol, GmBemgdey doemBge d3oq30me oym
Bo8myomodgdyemo 398cg9bgemgdols o 3cm3abool E9365980L 8ogh 36remgd-
(oL gobboemgol Gmb.

Lobbemol LoBotaremol 36m3gldo - g8m 3Gohenmmdal LoByobgoo,
3(h30399e0gd000 ;mogalnegsemo gazelgdals (ob. Lodmg. Lobbem. LoboBstro.
33605. 33[}6. bobawagoq;m 30633@0600[} 3°8°°83" 1866 SSQ)O), 30@860—
S0 $933560hgdels (0dgg) o 9.3. o bddomgoemogm 36m(3gLde ob-
3mBo(3076mdob LoByobgde, o LedGomEgdm bgemolygemgdol bsbodstror-

Q)(’O bg@obnq;@gbobaos QO boboaoém@m bs@obn%@ab()b - @OB30[}606
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Penensusa ma nuccepranumo ul[cunonusomero] od[asaumnocTu]
moueHTa yr[osmosuoro] npasa Bopuca 3axapresuua
IIypuxsauunse va remy: «Pedopmbr 1864 roga» *

T IIpodeccop JIyapcad Auagpouurkameuniu (1872-1939)

ITostosuTeIBHOM CTOPOHOI AUccepTaIlny, IPeaCTAaBJIeHHON Ha Co-
WCKaHMe YIeHHOU CTelleHN KaHauaaTa, asisercsa: 1) BaymuresHbIH
10 KOJIMYECTBY JIMTEPATYPHBIA MaTepwas, YKa3aHHBIA aBTOPOM B
KOHIIe JUCCePTAIlMM KaK OCHOBaHHWe cBoeidl paborel. 2) IlemsHOCTH
KapTHUHBI CyAe0HbIX HOPSIAKOB, ITAPUBIINX B Poccun Kak 1o pedopMbl,
Tak ¥ mociie Hesal. 3) He suimeHHbIi aerauTHOCTH, ¥ B Ipeobiiaga-
IOIIIEM YMCJIE CIyUasax - TOUHBIHA BBIBOI.

CnabpiMu CTOpOHAMU SIBJISIOTCS: 1) CIlelnika B pa3paboTke Takoil
TeMBI, KoT[opasi] TpebyeT GOJIBIIN0i TeOPEeTUUECKOM ITOATOTOBKH B cde-
pe mpaBa. 2) Kak Hu crpanHO0, HE3HAKOMCTBO C ITI€PBOUCTOUHUKAMY U
sKeJTaHre TTOCTPOUTH BCe HA JINTEPATYPHBIX pPa3paboTKax; B YaCTHOCTH,
¢ paboTaMH KOMUCCHUM IIO IIepecMOTpy ycTaBoB 1864 roma; 2) B wmc-
TOPUYECKON YACTH, ITOCBSAIIEHHOM CYIOIPOU3BOICTBEHHBIM IIOPSIKAM

* PycCKOSABBIYHBIN PYKOIIUCH TIOIJINHHUK XpaHuTes B HarmonambaoM Apxuse
I'pysun. Cwm. Ilentp. Apxus Hogeitmreit ucropuu, doun 471, omucs 19, mesio
268, ymcr 27-36. Hayumbiii pemaxrop: Accoi. mpod. IOpummueckoro da-
kysbrera TI'Y, mokropy npasa Mapune "apurmsuiu ([M.I.]). [Iyonukyercs B
nepssrit pas. [Ipod. Bopuc [IyprixBanuaze 8 1939 rogy sammTu quccepTaiuo
HA COMICKAHWE YYEHHOM CTeleHN KAHIWIaTa OPUINYECKUX HAYK, HA TeMy —
«Cymnebuast pepopma 1864 roma B Poccum». OduiimaibHEIMY OIIIOHEHTAMMY,
IepBOHAYAJIBHO, OBLIM Ha3Ha4eHH mpodeccop Jlyapcad AHAPOHUKANIIBUIN U
npodeccop Upoamon Cypryianse, KOTOPro BIIOCIEACTBUY 3aMEHUJI IIpodeccop
Anexcannp Baveimsuim [T.H.].

C 1eJIbI0 JIyYIIero BOCIPUATHS TEKCTA, HAYYHBIA PeJaKTop IMPUMEHMUJI YeThI-
pexyroibHble ckoOKH ([...]), ¢ JOIMOJIHEHHEM YTOUHHUTEJILHBIX CJIOB HJIM OYKB,
KOTOPBIX, HECMOTPS HA TO, YTO He BCTpPeUYaeM B CaMOM TeKCTe, OHH CIIO-
COOCTBYIOT yCIEIIHOMY BocpousBenenuo Texcra [M.I.].

T IIpoc/IaBiIeHHEIA TPY3UHCKHUI IOPHCT, aIBOKAT, HOJATHYCCKAN 3aIMUTHUK,
OJTMH M3 OCHOBOIIOJIO;KHUKOB BBICIIIETO I0PHUIMYECKOro o0pa3oBauus B ['pysun,
mpoceccop kadenper yrosopuoro mpasa IOpummueckoro dgaxysiabrera TIY,
3aBenyomuit Kadempoit rpaskmgancroro npasa IOpuandeckoro garysibrera
TTV, dumocod, nckycersosen, Tearposex [T.H.].

1 Hest - IpeBHEPYCCKOE, B COBPEMEHHOM JIMTEPATYPHOM SI3BIKE KCIIOJIb3yeTCs
ciioBo «uee» [M.I'.].
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o pecdopmer 1864 roma, He 00OpallleHO aBTOPOM BHUMAHNS HA yKa-
3aHUS, UMEIIINecs B JATEpPaType, HA OPUTHHAJIBHOCTL 3aKOHOIA-
tenberBa [lerpa I, Ha MHCTUTYT JemyTAaTOB IPH JOIPOCAX U 3AITUTHYIO
dopmy dopmasbHON TeopuH HoKasaTenabcTB. 3) B Hambosiee orBerc-
TBEHHOM YaCTH JIHMCCEPTAIIMH, IIOCBSIIEHHON H3JIOKEHHI0 OCHOB CY-
nebHo pedopMEI, aBTOpP COBEPIIEHHO He o0paTu/ BHUMAHKE HA
yUYeHHe IPUHITAIIA JUCIIO3UTUBHOCTH MPOIecca KaK yroJIOBHOTO, TAK U
TPasKIAHCKOr0 Cy/IOIIPOM3BOJICTBA, KOTOpPhIE OBLIM OYEHDL OTYETIHBO
chopMyTUPOBAHBI COCTABUTEJIAMU U YWIEHAMU KOMHCCHU IIPH O0CYIK-
JIeHUH IIPOEKTA.

B yromomoMm mporiecce — Hadanaa AeMOKPATHYHOCTH, CBOOOIHOM
OIleHKN IoKasaresibeTB (cMm. BHec. m3. K rp:y. Cym. Man. Tockan-
neasspun 1866 roma), MaTepHAJILHON MCTUHBI (TaM Ke) W T.O., U
HavaJia JUCIIO3UTUBHOCTY B I'PAMKIAHCKOM IIpollecce, M HAYAJA OTIe-
JneHus: obBuHMUTEIbHOM Biaactu ot Cymeduoit u CymeOHON OT 3aIUTHI
(Tam xe).

[4])?! IIpu aHanmnse Havaa COCTA3ATEJILHOCTH, ABTOP HE CTOUT HU
HA MOYBEe UCTOPHUH, HA HA mouBe Teopur. OH IPOTUBOPEYNT JAHHBIM,
moromy uTo cocraBuresn Cyne0HOro ycraBa IIOHMMAJIHN 110, IIPHMHIIN-
IIOM COCTSI3ATEJIbHOCTH IIyTh YHUBEPCAJIbHEIN U CTAPAJINCh BHIBOIUTD
U3 HEro, ecJIM He BCe IPyrue, TO BO BCAKOM ClIydae, MHOTHE HavaJa.
AsTop ke moHMMaeT Gosee yaro. C Teopuel HecOTJIaCHBI BO33PEHUS
IHCCEePTaHTa, ITOTOMY YTO, TI0 aBTOPY, COCTA3ATEJIBbHOCTH IOPOMKIAET
MOJIOMKEHNEe 00OBUHAEMOTO B IIPOIlecce KaK CyObeKTa, B TO BpeMs, KaK
TEOPHUs JOKASLIBAET, UTO C MPHU3HAHMEM 34 JIMYHOCTLIO IIPAB BPOMK-
IEHHBIX ¥ HeOTUYKIaeMbIX, 3aKOHOJATE b 00SI3bIBAJICS [BBOOIUTD| Ta-
Kne opMBI IIpoIlecca, B KOTOP[BIX] 9TOT CYOBEKT MOT OBI OCYIIECTBUTD
CBOM IIpaBa HA 3AIIUTY.

Cocrsizanpie He TOMIECTBEHHO PABHOIIPABUIO, KAK YTBEP:KIAET
aBTop. Teopus pasmyuaer cocTI3aTeIBHEBIH IIPOITECC, — KAK IPU3HAHMIE
IIpaBa COOMpPAHUS JOKA3aTeIbCTB U IIPEACTABICHNA X CYIy TOJIBKO 34
CTOPOHAMH, OT COCTSI3AaTEeIbHOCTHA (POpMBI, — KaK TpeboBaHMsI, oOpa-
IIeHH[ble] 3aKoHOmaTe eM [K] cyady, JaTh CTOPOHE MPEIACTABUTH J0KA-
3aTeJILCTBA, JAaTh APYTOM CTOPOHE BHICIYIIATH 3aABJICHNE IPOTUBHUKA
¥ TPEeJOCTABUTL €My BBICKA3aThCA II0 3asBJICHUAM M He IIpe.ll-
pUHHMATE IIIAT0B JI0 BBICJIYIIMBAHUS JOpyroil ctopoubl (Audiatur et
altera pars).

1 Her mymepaituu B Tekcre perieraun [M.I.].
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5) 'maBa o mpokypaType 1 aJBOKaType He IpeICTaBJIsIeT NHTepeca.

Tpyn Ilypuxsauumze cinab Teopermdyecku. Kax msobpaskeHue mo-
PAOKOB B cymax mopedOpMEHHBIX, U TaKKe pedopMbl — TPy IIpesic-
TaBJIsgeT uHTepeceH. KapTuHEI, 3a HEKOTOPBIMU HCKJIIOUEHUSAMU, IIpa-
BuUIbHEL [IporpeccuBHOCTL pehopMBI OTUETINBO ITOqUYepKHyT[a] aBTO-
pom. IlpaBuibao paclc]kazanal 6opbba peakIIMOHHBIX KPYTOB IIPOTUB
pedopMBI; IMPAaBUJIBHO YKA3aH M KJIACCOBEIM XapakTep pedopMHI,
MIPEeCTYIIHUKOB B HMMYIIECTBEHHON cepe MOr Obl CYyIHTH YIOJIOBHBII
mporti[ecc], koTop[bli] ObLI cocTaA3anmeM. TakoBo riryboKoe yoesxaeHme
cocrasuresieil CyneOHBIX yCTABOB. OTHM OHM IIPH3HAJIN CBOH Ccyxd Oyp-
SKya3HBIM.

ITo cum ocHOBaHUAM, ST IPU3HAIO0 BO3MOYKHBIM JIOITyCKAHIE T[0BaApH-

mem| [lypuxsanusne k samure myOJIMYHON CBOSH IUCCEPTALIUA.

1 packasaHa - [IpeBHEPYCCKOE, B COBPEMEHHOM JIUTEPATYPHOM SI3BIKE
HCIOJIB3YeTCA CJI0OBO «pacckasama» [M.I].
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AMEHIWIGH0 B0V60L S60BVIIGHIBS*
T géogmen Gzboemodg (1876-1934)

ElLgmol o 7360060L L3gzeoemye oyoonem  mohgEoh)Eodo
©6H™Zodm3g9d0m 0d94g0s Bgéommgdo Imeocmy[o] Boobal sbsBmong-

3089, 353603 536000 Lbgooolibgomds 93 Logobdg 96 odmmgymmo 96 v6al.
Gmgmbyy 9603monegdol 8mBbérgbo, obg 8mBobosm8rogggbo 3myemmagh
o6Lgdnmm 306mbgdd0 Loagydggemlb mogoble] 3gbgronemgdel gods6meng-
30boogal, Go3 96Lgdoms bmenme 030l 3oBggbgdgemos, &3 bo3co-
300000 Loddmoms 306mb3gdemmdado gl Lozombo @mose 960l oohm-
39070 > dob[o] goobygghd 1bwd dmbrogh Loddmoms LodoGoemol Bem-
ao[0] 3086g30l[s] o Bodoemnemgdol dobgogoom. oEmsmad, Eylgemals
©> 7369060b 1BgbogLlo] LoboBotoremmgdol Lozobsom  3memggegdel
360dhogo 1924 Bemoob 3o 33979mmom 9m0otrgdl, Gm8 Bmeoemy&lo]
Boobolb oSo%qmnégBo bobﬁmmo boaoém@obom:;ob UBbm oEbOoOnOoam,
3036008 gb g306gdmgds 0930LMVgoM 96 OO 3MMgdL LoBoboowdwmggm
360dho30b 3g8memgdol, 030 doGomocon Bgbgroyamgds bogobdg godmaés 330
bodmemmmo 08 80doboymgdom, GmE ImGoemyto Bosbo 6 3beod
Rgdmgl 97bodmontgdgme.

* 3065390 godmgggybrod 1928 Bgemb yyéboemdo - ,Loddmos LeBotmawmo®. ob.
Gboemadg 3., ImBomm®o Bosbol 96oB3mon®gds, ebommo ,Loddmms Lodoe-
moema’, Ne4, 1928 [00.6.].
T 36mdacmo Jotroggmo (30g0emoliho, ©3339cmoe 3memggeol Bggto, swgmzode,
0d0emobol Lobgem8Boogem nbaggelotghel ontowonmo gogyedghob Lodemdo-
ogdm bedoGmmol 3omgEeol cgdhemo, gn@bsmolioe, 3ndeogobho, 3000~
3mbo, moggBotnGomdmeby, Jotommo bodyge-3088ymmo 36geemmdal boBm-
390mgdob ?og830m8o6y, Jotrmggemms mEral Bgéro-300bgol 308036 39cmgdgemo
boBmgocemgdel Bggéro, Lenzoom-ggrgomobioms 3oéheol gém-gémo cragéo,
39thg&dy6g0b 3bagglohghel onGoaconmme agogemhghel 3yebeesdemsgégsyee,
0domabol  LobgemdBogzm  3boggelohghol ooelgdol LoBmgsmgdol Bggéo
[.6.].
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030bongol, 6Hmd 3006)0@'36)[0] B0obol 0360@03@0 36005@330 3o0bl-
6ob, Logotmo godma 339L dgdcogge Lodo Lozombo: o) Gob gBmgds dm-
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€odom, Lozgmg 8gadamgds dohgbosmmy®o oymb, bmemwm o8l 36gosh
mEomm&o Boobo 3gmbogl 3gcggom. bromds oby 36gc0te!, Bm8gemoy;
ogdab 306L Logddosk B&gq0dn, Bobd ImGoemyélo] golgdal Lozgogo,
bmemm 36900, doygbgdyemo o3 Lo 3gonborgol, doglomoemoc], obgomo (36)3
b3gdol g03639cmgd00 03 3060bs o dobo Jmbgderago BrogmBetrgmdoals
dqlobgd, 603 3oL 3690hb Bgneaygal oo oy 36303l Bothgtoscmyo o6y
Jmbgdtr0g0 Booboo. bogmo, Bomgdnmmo LoblmgéHom 3gzmdoliogsb, 3o-
090060 Lo3gemgo, booemm 93 bogmol owmy3ge 08393L botsa B0sbl,
€mIgemo(3 LogEdbmdgemos V3 3963030Lmg0l 960 08gbse bogamals ogs-
Lol goBe, 603@3600003 03 8mgmbgdoms godm, 6)0083@603 393033069-
3o 96096 39893690930 3 603020206, o 30h™8 Booboy(y ImE0em7E00 o
260 3o ger00em&o. Boobol dmEoemydo bolbosmo ©odm30gdymed 56
36987cm[0] Loggmal cgolbgdabogeb, 60890 36g80L 3grggol 08 ogolg-
30bogob, Go(3 93 3gga0L gmbgdng 3gazolgdsl o ogyemow 9330399630
393mbohgol 3gndemgdemom beool. botrso Bosbo gémbs o 03039 H®L

1 0gnemolb8gds Gg3nhoges [.6.].
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0353[9] 60360l obgrogoo dglodemgdgamos, vgégmgg, bbgobooto omo-
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[.6.].

92



3090hob bgemdg3emmgdobo, 393608 03 Lbgomdol sélgdocmo 8603369~
™S 560 043L, 306506 EOEMOggdal, g.0. LobhgdoteBszool Bgll mogal-
03000 goodbygghe docms 96 g3903b0L bgemdgEnemgdoloob 3g303-
doérgdnem(o] ontocooem[o] Lozombgdabomgol o ob Bbememme 339bdo-
6930 3930:35olBobmm, o oydooymmo Lodnoemgdes doowBggs bo-
dmgomogm 36163030 gbo o7 ol 3mbmBo[ 31960 808oba. gozeemgdec gho
3603d3bgemmds o3l 08 gotgdmgdol, Gm3 Lodmgsemogm Lod[sémemal]
3ggLde cmommggem[o] $3y530L mommgyanlo] Lobol 53@33363@36083
39e™39 030655 300L o Mommgneobogol 3o 3g br&dgdl sBgLigdl. gb
668980 3486006 crommgyem[o] bgemdgiémemgdol hodlb o 96339396, o
193093960 o Jmgoemgmdobo g310gbol 935 0y 08 hodel bgemdg3Eyemgdals
dmboboemggol (boérggol) 9ér08obgmals 303o6r0n.

Lo NEogms, BM3 Lod[mgsemogm] Lod[sémemob] 3me[ggdulde
3935cm0lBobgdnmmo cmommgymo (Hode bgemdgzeymgdols oymoemgal,

65 YRGS O 6o Fmgoemgmds o3l bgemdg3Enemgdel mommgyen dm-
6060@31}, 808603 RY:| NEO3™ ngg@gbom 3-)@0633300@0 o6 560l Lo-

3ombo 030l 3gbobgd, oy 6o 3goc0ggbl y@Egdome o Imgormgmdsmd
3no°360emgdol ByoGmb. 03 300bgodg Botdmboggbos mEo Lbgocolbgo-
6ooo Bobnbo: aémo ob, &3 303@360000 o 80030@30060000 Ssoém o630l
bo8[mgocmogm] Lod[oGoemal] 3mgdLol cosggboemgds (g.0. bmEds),
beogmm 8gmerg ob, 68 Byoérmb 8603369cmmds od3b bgamdg3ememgdsl o
560 be&rdols, Bmgemo(; 96 39360l yagemgdsl oo Bmgoemgmdsl, dbeemmeo
1P39690L o 8oymomgdl 03 yBEgdgddg o dmgommgmdgddg, Gmgmed
1339 6063mImdommdy ogdymlo] byemdg3enmmgdoesb. o6s ggzmbos
bodotm agmb Logobggdmaer 3goBgerma 08 3603gbgemmdsdg, Goyy 08 m&
LoBoboomggm 3olgbol Igbodemgdemmdsdas Bogumgammoa. 0oy bodséaemg

30639em 3obybl g3n0g60l, 0y bgemdg36memgdemo ogemgdobo o 8mgs-
gmdobo Bbogdesh Lod[mgsemogdm] Lod[sémemoal] 3megqdLol bemé&dg-

30000b Mg vY3eegdgemos ol3gbs, MY 9GVz0m060 YgEmgdo
©° dmgoemgmds 56 3g0demgds Botdmbioggl olgme bgemdgénemgdelisgob,
GmIgemo3 mblgbgdnemo o gomgommobBobgdyme 96 560l bed[mdsems-
goo] Lod[obmemob] 3mgdude; 3otadom, oy Lodobmemg dgmeg 3obybl
9399°360L - 007 y3emgdsbo > Imgoemgmosbo 3megdLol bm&8ol dogé

93



Fbmemmo 9060369806, B6H8mImdom 3o bgemdg3emmgdosb Bo6dm-
03md00b, 3 dgdmbgggode, oyoemgdgeod gogodemm, 6m8 bgemdgs-
Eemgdo, 0brody goyegoemolBobgdgemo o dmybLgbogdgemo 3mgqdudo,
30063 39Ldgbl ol BmboBoemggdl 7No3EwgdgdL o Bmgoemgmdgel, Gm-
dgembogy 3ggdLde 6oBg96gd0 o Bomomgdymo 96 96006, Jogero8 doob(y
658030000 B568m3goc0 56006. 58650650, Jghvc oo 3G0gho ero
3603369cmmdals Lo 3ombo - Bbogds 007 960 goemgdyemgds obgme bgemdgs-
6)3@360@05, 6)(‘033@08 gomgoemolbobgdyemo N ) bodmg[semogm]
LoBo6ran[emab] 3mggdLde goobywmgds bvdmmmmae ogdomo 96 yoé-

8(")({;00}0@ 080[) 80b8q)300), 0')‘3 6)0 odSSBo OQOO&)SBU@O 'U(BQ)SBOCOO Q)O

dmgommgmosms Bysérmo - 3megdlo ooy bgemdgenemgde.
35@0 50603bmb, Gm3 boamdo@odm LodoGanemols 3mq>3dbob onobo-

3060 360dgbgemmds oggl 98 8btrog ymggem 306mbl, GmBgmmos 30 Hhodone
bgem3g367emgdsL 0:35emalBobgdl. 3megdlo y@Emgdoms o dmgommy-
™d0md Byoerme dgodemgds oymb 960 03 mogol mogoligdyémdals 3o8m,
60083@03 3oL 30800030@ 3338&’ bb3o Lo 3060058@36@00 odosboqms, N
390 08 0030l bolosmoom, GmIgemoz 8oL g3negbol GmgmE; 396mbl o
bog&:mm 0dab yggems Lbgo Lo 306mb3ogdemm ofgdcmob. sdohmd, 3gdmas
Im398emo Lo gombol oygbgdedo Lodmgdoemogm Lodsémmal 3mgdlol

bo(33emom y39emg6b 39330dem00b g0gnemolbdmo 306@0306 39b6mbo, byem
96000 60 Lobgembmgds 96 goegaobo mEds odgl dob - 3mcgdLel,

©939(0L, @goyagBel, eemagbeagdel o 3ocegg Lbgs 6>08.

8386 8036) chgsabnqm bOsOO’)bO BSMBOQ)OO boaoém@ob 838508-
690530 obytnem[o] 6)08530b (Numerus Clausus) 36c8emg8ob bobgemoon.
08 bOSOO)bl) bososmm @0 30@@863@860[} boaoém@obom3ob 8(‘033@0)30[)

96080b69m0logob o8myzomgdemeg o gob3om 39393 96339396.
segoemo goboggdes Gohma. Lsbogomm yaaemgds ymggemmgol géhmggo®
ba3o(4>m 3003360[) 330@)3[}, 3oL abbmqan(l)‘géo bobooomo od3b, ©o 6o oodao
6o, ymamoe Boyogdgares byapdyztymgse. @ogiyare gobbode-
3émm[o] 396dm 306gd0c 00bbdmdal LoagydggemBg, Go0dg gogemgbol
dm03mggdogl 08 306gd0l o3emgdsms o Bmgommgmdoms goégdy, 3ob(y
bgemdg36emgd0 @ogL. 93 dotomoco[e] 8mboBergoal boagydggemdy, Ltry-
0O YEOZM, 6md bobogorm boBotranoemdn Q)obnét]@[n] 6)an30[} 36306~

94



3030 16yggee ©° h3opge> b HeBEgdmeEgL. Logotomggamml 13g-
bogllo] Lobodotaemml  Lodmgoemogm  Logobogom  bozégdngmmmbs oo
3 gbn30l 360gh0 3080, Bo6rcromod, Bmgige ontooeywmo 360336gcmmds
g3l o(3gcmo obgo Lobogmmymengderog bgemdgiémemgosl, Gmdmmal
0303 o6 Lod[mdocmodm] Lod[oéamemal] 3m L3do, o6y Lbao &o0d
Godo (¢ @ @ 3°®I B “°3 9
Lo 306mb3gdem™ odhde gomgoemolBobgdnmmo o6 &b, dogoemomoco,
bo33c0emo3g bogmgdal 1Lsbyoemm Lotggdemmool (n3nboyéyddnl)
©98569Lgdgem bgem3g36amgdsl, 853608 530l Bogoemomgdo 0dg0vmo O
3990bgg3000 boboomaliobo 56006, o3 O 3yl 96 Bo&dmocoggbl
o6 o6& 1600 Bo68mocoggbrogl 0doborgol, Gm3 30@0%6000 0gbgb omoo-
€ 9d9emo Bggbl Lobagom LeBoermoemdo obyéyemo Gobgel 3606(3030.
39y gdol 80856mgdode ypmgds (dmambmgbol nogemgds) oo
3mgommgmds Loyocm bolioomb o6 shoégal. od ya3emgds §60l dbmemmeo 0d
396LoBgEYm 3060L 96 306900b 30860, gobyy goemgdymgdol 80do6r-
0gdob 669300 dmgizgnemo. Logsem[m]dol bogemom dmmbmgbol nogemg-
3ol 306303300@(\060 oboboomabb. 0800003 0d 800[)086360[)00030[), 60033—
o3 Eobynem[o] Go3bgol 36306303l Lobogmm LeBotmommdo oy30emgd-

o, 3¢dbol, gommegdyemgdol boaoémoqm doyb30m3gemos. of gb Lo-
300bo 3godemgdo gosbywgl dbmemmo 080l dobgrogom, ooy o dgocoggbl

35090 gd0l Ggoémb, »gom bg@?]g\gé:n@gbb oy 396mbo.

6o 3605(3033@0 8603363@0060 ad3b &Y:) bogombb, gb bénqmoQ bo-
DYEHod boboaoém@mb Y39emd dImmgobobongob. bosaoéoboo 3°30blgbma,
6Hmd boamdo@odm 663530 336 30330 3060060[) 8036 50533685 603036
3909 gdgd30 o bdotom obgml bgemdg3émmmgdgdl 30003063336[»,
G03gembo; gomgoemolBobgdnmo o6 96006 sy bod[mgocmagm] bed[o6ro-
ob] 3m0094Ldo, oéB bbgo 6mB8gemadyg 3°6bdo. 0333060 53@33363—
0gdo5, 3530eMm0omoc, 93obomal bgemdg3emmgde, yLobyomenm boézagb—
comdobogolb bogool dogdol (mbmggdel) bgemdgsémmgds odéybgdal
3060300, 3mbo8lobyég 306006 ogdYmo bgmmdg3emmmgds dm636603n
Bobnbobaaabq)mbob 33[50536, moaabndob 30@0606)360 3m3o@obom3ob 3o
bobomgdmmom Botoggbol doBboo, bBSBoo@z]ém d08co0botog 066060'30[5

53@3336)3@860, 5030 QD 86)030@0 bb30 6)0')6006) 36@0 38030[)@8[) obgooo,

95



396mbol Bogé goymgoemolBobgdgemo bgemdgzemmgds, Hmgme; onto-
©oom 71360dgbgemm oo, oy Gmgmy 03 o3EHgdomd ©d dm-
30CDgMBOND Ggoém, 603 6oBg9bg%00 dob Jobooébdn?

0600300079083l booogBg ©dm(39b9d1mo ggérm3onemo LodoCrors-
o obggg, Gmgmey Gm3ol Ledotmowmo, 98 bozembolb ogdemom
3°96y39hologol 960300006 O JENgdol 96 3bgrogds. obogaceyo-
obhneo mgoembod&oboo 13960L369mmo o P&®Iglo Loogndggemo ym-
39039 193e0g00Lo 960l bgdolymazs, boemm Lodmdoemogm Lodsaemol
oL3o6g83g 30, 396dm ool dghmbmBoneo bgdobymazs. gb 396dm bg-
dobymago 06@030@30@0[)0‘36[0] 3999(36980Lomgols oo[gloormb 260l aob-
LoBrgémmmo Mabgdnemmgds, Gmdgmmoyy Bmgigh Lsdmgomgdéogla] ob-
0969Lgdel  EoboEgom Bgodemgde Gogbody 3goBrmyml, dogeHrod
3000609 dbgmo IgBmnege L3gpooemydom 96 &0l oBgbgdnemo Lo zo-
6b8ogdcmm oo, ogo LodsGmemol 8ogh ymggemBberog cosznem|o]
1600 0gbgl. 580hm8 mobodgtmgg gaeemdycm Lodsémommdo bgemdgs-
Eemgdo, Gmgme3 396dm bgdolymazol gem-gémo godmbodmamgds,
3nbgdc0gom goboboemgde goemEgdnemgdal Bysérmom o v8ohmd goem-
987900l Lodse ool sL3o6g83g cobynem[o] Gozbgol 360b303L o653
dg0demgdo sgee 3gmbeogl.

Lbodgmao bodotmomo, Bmgme; o0, 0broagoysmmalidy®o Lsdo-
030 56 560b. 396dmmds, Legbmmom, bememm 396dm bgdolymazs, 306-
Lo 396300, 8oL 6 B0oBbos Locoygebgdgem agiedom. oéhm 0dal godm,
63 bgemdg36mamgde 396dm bgdolymazoms 0obbdmdss, 0go Lol
Byotmo smosbgdymmo ggé 0gdbgde. Lodgmms LoBotammmal godmbsgomma
B96hoemgdo 08ymoggdosh 50300605 (3bmgégdal bemzosemn® dmBymdoe-
™330, LoBoEImm  doemo 8a63omoé>32>ob 06¢363b3o, 36l oo
336mIgemmd 0bhgerglgdol o33080 o 96 0boagool bgdobymazoda,
08ohm8 LEymoo gologgdes, Gmd Lozombo 306mbde gonmgoemolbo-
69390 bgamdg36memgdoms 0yéooycme 3603369emmdol Igbobgd olig Bo6s-
(hogom 336) 60@63@350 bobgmmo Lodo&oremals mgméoobo o Bémd—
(003280, Bmame3 gzm3oye J39y6gdde. gaége Bmgdyme bgemdgs-
Enemgdomo 0ogobygemgds Loddmms Lodotmmmol 8ogh smostgdyemo
36063030 96 560l. Loddmmo Lodstrmommo FaBotrmyemos 96 bgemdgs-

96



Eemgdomo 0030lyemgdalzgh, 9603 9s80sboms LodgnEbgm md-
390090l 6ganmo300Lo 396 J3g9ybol gémnob[o] Lodgyébgm ggadol Lvagyd-
398g. Lodgmomo LoBotoremols 58 dotroms[0] mo30LgdYEgd0l go3emgboc
3°9o°goepobBobgdgare byapdgz®ymgdemn goaprgiyargdsbe oeg3ebe-
93009 300bgob 4393 Logobob. 30600000, Loddmao boboaoém@mgbob
360ghoz0006 3Gogoemo obgmo 8ogsmmoemo dgademgde ogdbgl  cobobg-
gdyme, HMBmgdoy godmodbgemgb, HmA gonmgoemolbBobgdgem bgemdg-
Eemgdsboy onéoceoyemo doems 9gdgl doongalgdnmmo goamgdyegdsms
beggérmdo, Bogeed 8obo vmgngs 98 doemom ymggmogol olgmoe Bmo-
3930000 bregdo, 6508 36r0630300cmy0 Lo 300mbo oBEGEom™U o goye-
39cm0bBobgdgemo bgemdg 36yemgde godsémmmgdnem 0gdbgl, Gmgmedy 0oom-
geobs 306mbols Bogés go0g5m0lBabgdnmoa. gobls 3mEgdac bdotos goymge-
0lBobgdgem bgemdg 36memgdoms godsémmmgds LoBmgomgdome, mgo-
60Bo300mo o BgLgdYmgIsme  Bgliogdgdoo o  0blLhE7g3egd00,
00mgmb gb 1396036960 Lo 356mbBgdemm ogdhgdl Boe8mocoggbrobgb b
3500 020653560 3603369em™dd> 3mbrogon.

B3960L 530m, gl ooy L3g3hoE0d80 obge bgemdgenemgdsms
303560, GmIgemboy 306mbolb Joges o6 96006 L3gzoocmyEom dmblg-
6363@0 o 800030@0[5505863@0, NN oy o6 560l 3030600@363@0 Lo-
dmg[ommogm] bodoe[memal] 3mgdlom, 306odaék gBoboomdrogggde ©3

‘33060[}368@[} 30@@363@860[} boaoém@ob 80(")6)8 0)030 - ,,bgqﬁag—

Gemgdem Boé8mdmdamo 3ommEgdnemgdobe” - 56 3go303L LGS
96030006 Jomomgdol olgem gdyemgedg, Hmd dbmemme  396mbdo
3v7gocobbobgdyem  byapdgzhyamgool g3g0gbmemgh doame goemwgdy-
gdolb Bo63mdmdnl; 530L bozgemom o 30bmbol doge  dmzgdycmos
bgem3g361amgdab 69330800930 olge Bmgsw o gobygbgdyml ogmedsdo,
6md 58@3336'3@360[5 dobootliol 060300')060 60@030@0 26 560l ot
39070. 603 396mbob B0gé vwbodbym 6933080 gl ©330ymazoemgdl, ob
58@3336)3@3600, b b[s8mgocmogm] b[ods&oemob] 3[mgdLol] 106-
9 3bemob 00bob3oon 30, bgemdg36memgdoob Bo6r8m0dgel goemgdnemgds
obgg9, 6)(’06006)[3 39660l Boges 5badbyem[o] Lbgs Loogndgemacesb. o8-
bootom Bggbo Lodmglsemogdm] Led[oememabl] 3mgdlol 3otcesdoto oo
6o 5006gdYo 36063030 0b 560l, 03 ymggemo bgemdg3Gmemgdo

97



6o68m3mdl goemgdnemgdsl o 96 Bobhmmegb Logobgzgdmo gomgs-
olbBobgdnemo, oyz0 ob o3d0ymegoemgdl  30bmbol 80gé  Oggboem
6)&33080@36[}. 06336000 bothygoon o6boco Bggbl Lodmg[semogm] LoB[o6ron-
ob] 3000994b30 bgemdg36memgdel ©g33080¢0m 96 960l 8mblLgbgdnemo
30605, ©m3 ol (hodo Logobggdme oymb gomgsmalBobgdyme. gonmgs-
0lBobgdgemo bgemdg 36mmmgde 1306mbmom 96 396mbals LoBebsomdpggmo
56 Booogamgds oéhm 03 qgmEdoemyéo 8mbodégdel dommom, Gm3 ogo
L3g3eoemyEom gomgoemolBobgdymo o6 v60l. bgemdg36nemgdal (hodgdel
3903m3935L 3mgdLdo 9310360L 0Es Lodgaremoom, 568gc dbmenmo
b69d0lymazol 89803Lgdemmdol 360336gemmds. o ®gds 3beod, 3g3Lgdel
ognbgee 96Lgdemse gobobhggs gommmgdnemgdol Bo&dmdmdal ognbdze-
0bogob. Bo6dm3mdol ognbgzeo bgemdgEyemgdol Bomgobgdnemo oggL
L[o8mgocmagm] b[s8o6memob] 3[mmgdLob] 106-9 8gbemoa, dggbgdal ognbd-
300 30, 9399°860L 396mbol Bogé commgymm[o] bgemdg Eremgdol hodo-
16[0] 30600l gocedm(3g3ob.

39eEgdgdol Lodommabogol obyéyemm(o] Gobgol 36063030l

106ymaqd > bgemdg6namgdomo mogolnoemgdel smootgds gémo o
03039 96 560b. bgemdg 36 gdocmo mogalymmmgds, olg Hmgmed(3 0brongo-
©°008dol yggemo Lbgo godmbohyemgds, Uoégmo:goqmo Bggbo Lodmdg[o-
cogm] Lodotommm[ob] 3mmgdLol 3o6ggem dybemda, g0bsacsb o©gy-
boemoo, 658 o6 Ed0330L Y3EDYdY, 07 030 3030l bezoocwy&-LoBgn&bgm

26adbyangdol gBoboomBregagoe. gb dgdeyese 3BRITR®EISe Y39EPs Y-
Q)SE)O%S @O, bbSOO')O 3(“06)0[.), 0[580’) 3(")0’)5(’0360[) 3%@82’088@08, 6)(")88@08

6o68m0dg0L 3meggLBo gomgoemolBobgdyem[o] hedol bgemdgeyemgde-
©96, 6o gd> 6o, gl 39B3ncoge 3638@@860 3o0goc0bBobgdgem|o]
(H030b bgemdg 361emgdaceob Boédmdmdocm goemgdnemmgdodgos(3, d5g6od
domemmee 03 dgdmbgggado, oy ol mogallo] doboséloos Llsdmdocmsogm]
L[>8o6acmab] 3[mgqLob] 1-cmo 3gbemol dggd dmadygges, o NG 0dohmd
63 3060630 dm3gdnemo 96 oymb hodo 03 bgemdgemmgdols, bvoobsy
300 gdNEgds Bo6dmodggde. 9ggesb bodwgommom LREL, HmI obrogo-
©1°0830l obodmmggom Lodgmms LodoGmsmo Lodocma 6o borgemal
Bodmozocmml bgemdg3émmgdol goemgdnemgdel Bo68mdmdol doems; o8
98



30860Loogol Loddmms LoBotrmommo LGmose Lbgs @™boldogdsol do-
306:03L, 30650006 LdBoEMO80 0bEagoY0d8ol Yotymagomo go-
3mgemobgdol odmmgge NBO™ gobmg 9dm30bos, oy oTnEYdY-
gdomd Loggndgemgdol obglgds. docmommos, Gm3 bgemdg enemgde
bsdmemmmo 396dm bgdobymazol gdysergds, ombrod mgoo bgdabymazols
boygemom 8ol 3069396 o8mgmmobgdsl  BogBgergdmeglh  oyocoyemo
3603369 mdd 0r0bob3scn bgemdg 36nemgdol bmzeoemy&o mgmoabs, og-
608 56 1beod ©930306ymm, B™3 Loddmms Lodmdoemagm Lodotaemals
dogemo Lobhgds godmBagyemmos 03 sboem[o] g3mbmdal 3lné[o] 3memogo-
300, 6)0033@03 1922 5@0@05 8°Q’°$6’°°’ 0330@363@ bo%maongbéo‘g
Logotrmgoom  smeotrgdl  g3gybol g3mbmBo[3né doemoms  gobgomoerg-
dobongol BoPydgdnem Lodmghgedo mogalyagommo sL3o6rgBo dogizgl 396dm
0mbbmdol o Boggdgdnem 0dbgl mommgyemo 8mdocmady 03 oL3o6r933q
8md33@360b 80[503@3@000. 608@3600003 boamdo@odm LoBs& oMo,
9730009003, 396dm 00mBmBoL Lodmgdgrom SL3sérgBal b 306b68cgd-
0 JmbglErnggdos, 03gboo Lvdgmms bvdmgsemogdm Lodsémommo; oo~
cooyem[o] 860336gemmdol g3oddoe Lorgemol bgemdg enemgdol o8ol coo
doybgroogom, gomgoemobbobgdyemos oy NN 336)6(000 (hodo 93> oy 03
bgem3g361amgd0bo 3megdLdo o6 Lbgs 603 L3gi309cmy& 3060630.

99



30036G00QIG0 3333060033 ©J LOLOFIGANML N60603O03d*

T 539009803mUo doamgod byyydedy (1888-1969)

36mqbo Lodyoemgass Bglomo 36gdnmmel 967 bm&gdal 3bemgérgde-
boogal dgboogotcogdemace. LEnemosc obmoembo 56006 ol oEolihgde oo
LeBoGoremol mgmgho3mbgde Eobogemge 93em3s80, HmBmgdoy Y-
300 LoBotrmomml ©a30Lgdgh, BmgmG3 mgdothent dmgmgbsl, bgdol-
yoazol 3mBgbhorob 00303306907aml. 853603 bgdabymogs 306mbols -
365(3 363dobgdals, BgmE 3 bogoemgdymmgdel mE8d0 dm(398ycmo o6
39000396l 396mbol goBmygbgdol gbsdemgdemmasloyg oo BEbggemym-
gobogs.

396mbo 6™ (3bmgrgdal 306mboce ogi3ql, g.0. 396 HMB (3bmgegdals
3mbglenggde dgbdemml, Lodotms 8md8ggdsms sboemo €oga, 306mbals
393myqbgdol 393;33emgemo o 35B396989emo. 93 sbocm 8mgBgogdome Gogl,
Gomgmé dbgol, 300093 dboemo Bglo glode®mgds o v0, LBmegre gbos
36m39b0b 396936030 Sgomo.

obgmo 806306¢360 a33bo$oémabo NN 08nb0m3ob, éHmd 360033[50[)
3mbgdal dglobgd dggem olgnlool ogndébrogem. Loddmms 0y&obdty-
©96(300 9000693L 3G m(39Lob MY 309 WogdENgdl mgmE0sdoy
©>  360gh030800(3. Bggbo FoBoboo 30306 330m0m, Bmgme Logol Rggbl
36(\038[)30 bosombo 8.5. ,,30@3600@36[0] $8330606360b“ 33[}0536, o

* boad)oo 30638@0@ aoamdsass@o 1928 63@[’ \33660@30 - ,,bobémmo Lodoé-
0omo®. ob. byyndodg 3., BohgEoocmyo §938560hgde oo baboBotoemmb obaos-
0032, JPerbocmo ,Loddmms LoBotmsmmo®, Nod, 1928 [0.6.].

T 36edomo JoGaggame ggocmmbmozmbo, cdeemolol Lobgem8Boggem nbegg@lodghel
96m-g6m0 3506Lgdgmo o IBMEgIhmE0, bmigoommy®-g30mbmBonHoe go-
33@080()[5 @33060, 030Q)mbm0300b 3336036860010 de@mﬁo, mbn@nbnb bo-
bgem8Boogem 160gg&logghol 3Gmazqbmen, mahgeody®omdzmwby, 3nmdyHeb
obhme03mbo, derotrgdbgemo, Jotorymo ggocnmbmagoal obhmEoolb 8gi3bagéyemo
bgmeob a31dg8ogdgeme, Logotoggmmmb 8gi3bogegdoms 930009300l o35c0g803mbo
(1944 6.), Logotronggamml 3g36ogergdel odlobn®gdneme dmmgoby (1961 6.),
Bbemagemom cmohgeodyeol obhmEoolb 3omgotol go8ag, oly-ob a3nbrs8gbhn®oe
dodemomomg3ol obgdhemo [0.6.].

100



©93m 3000987 gdodod  0go 3Gmgbol 08 Bmmbmgbolcmob, Gm3gemog
00306503030, 6™ 4938060 goe Goy dgodemgds boommo odbgb go-
3(‘06)333‘3@0“ (bobbem[ob] Lod[s&r03emab] boB[émBSl}m] 3me[gglob] 275-g
3b[emob] bob[ocmoa] I) 96 03 ,,g0698mgdoms godmed 339308y, Gobs(z Logdol
3oobobygghoce oébabomn dbodgbgemmods  gqdbgoo”  (Lod[mdocmogm]
Lbod[o6mnemab] L3 mzgbem] 3meo[gdbel] 8g-7 dxblemo]). dsbgmo Lo zombo
3o 3ypGm Ibgder0300, B™3 Bmgoghcmngdl LBmege of dmygobocmo
36m(39L70c0E0 dmmbmgbgde 8ooRbosm 080l 853303909 Lsdymoco,
603 boddmms 3Gmgbo g3ysergos ,3odhgeocmyéo §933s6ahgdelisdo”
3oLBEoa3980L 36306(303L. dligemas, 8oz., 3G3Ma3. 07YdE0bL 3L 3gbgcoy-
mgde.

o6 3godmmgdo omggol, GmI 5mbodbymo gdymgds msgobomogoce
gbo@o o bomgmmo ogmb. ,3ohgereocmyéo $938060hgdel 360bj0300
3oL 3gydemos 3q43bols 8@8m806>3m2>o, 6«)@3[}03 Smboaoém@:]
530mO®E ©Eo0ggdd 3oL Bglol o 306mbolb gosmds ,3bemgégdals
$3330600360b“ 300&8650[)0 ©o Q050b3obob. Sb ob 88°°’ 6(\033@833 3008@0
36m3qbe, dcogoemo 3gbodemgdgemos, doéhmmeegb ogodhonéo 3gemgge-
dogdal Lotdogemo og3gl o Lododbmgds o6 Bobhm o 3goddbgde,
bocoog bobsdotaemm agmédoem[é] dmmbmgboms Loggbrml gaoghene|o]
boozydgemgdom 98mglgdsl 3gnggds, 96039 of, bowog »bodotm ogmér-
3ocmmod* (Lbby 39-7 dybemo) o agogdhonemdol dgdbs gérmo dgmengh
ooy3060L30b00gd0.

gbocos, 6@ Bggbo 3Gmzgbo 96 Leogol  gmGdom[neo] mgmol
boocoogdg. gl booogo oo bobos ohmggdymos  dyéygmsdoyam|o]
Lobodotaremml Bogboy 3o. dgodemgds omdgol, Gm3 gmEdoem[yélo
0gmE00l Boboom8rogg ¥6dmemod 0dwgboe 3doggén Lobg doomm, GHm3
00mgdolb 130006 gLmdoL  FoomBos >  mogolnogemo  o6E3Ybgdel
36063030 dmdocrdgdymmoce Bodmoygbs Bob. gb d6rdmemo 306mbogéo aym,
3036008 Loddmons 3°6mb3gdemmdsdo, goblbgoggdnemoce 636530803@0—
Lbogob, mogolyozemgds 96 dgademgds 396dm obozoohogel mogobymengost
603603c0qL. 9300 0lidgdo Logombo: GOl 608bogl BMEBoen0d3olb Bobo-
508093 ¥dmemo Lodgmms Lodotmoemdo o o M 0gdNEmgdodos
0go (boboaoém@mb, 063 300[)030600@0[} 05030o6030bm06) ,,3003600—
06[o] §933560¢gd0L", g.0. bogdol s&lgdome Bbséol 3o 33930L GOML?

101



Lobbem[ob] Lod[o6eemal] bodé[m3glm] 3meo[gguob] 56-g dyblemo] 39¢g-
3B 90o6gdL, 6™ ,LoLedotmmm dGvg0m00h0 QMEoemyGo
©9853(h 301390900 Ledymom o6 960l 9By o 980m, ymggemogy
3grygmdal 306939 Bm3gdncmoed BmEIon0ddol LoBoboomdggm 3mBo-
(30°. 3godemgdd ogdgsb ogolizgbom, HmI, 3530boceodg, Loddmmo Lodoé-
000,35 gE0oemyHo §933560hgdol” 360630389 goL? bvembal sbigmo
©04gbgo0 56 0gbgdd LBmE0; Logotms 3gLBmergds, HmBgmmbog 3Godhe Y-
o 0o 8603369cmmds 5ggl.

6ol 1bed 60360300l Loddmme 36m(3gLol mgombod&oboo Botgos-
6o §933560hgds? mogobmogoce (3boos, Gm mgommb 83 $938560-
090l ,85¢hghoommnea” 30b63o6Hgds Igydemgdgemos, g.o. 96 dgodmgde
9©06036mb 30boo6Lol 8b6rog, G030 b dgmBotgmdgl do¢gescmy-
60 4933060(hgds. 85306 Ybod dmgbobma aligme gobdothgds, Gm3gemoy;
gmggep dgbodagdgay egoghone 3g3ebgggel, 2bggg, egodhenSoc dgoyog-
©gL. 3q;360g6r9008 oo boboo gooé3g00, Gm3 dlgmo gobBoehgde
,,3063600@360 igaaoéod)abob“ NG 3306@860 oébgbmb@ab ©o, 80d0-
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Q)ood3b 336060 boboaoém@mb 050300603()[) bogombBo o b5m6)3Q) Sboo
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T 36mazgbeme0 0065006 Bgtrgmgemo (1903-1980)

1. LogoGoggemmb Llsddmms] b[mBooqmb(bné)o] 6[9L3ndemogol] bolb-
ol LoBobmemol 3megdLol 89-7 gbemol dobgrogoo ,ddgcomdal coo-
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T 3bmdaemo goamggemo 0yéalihe, Lobbemal bedstmmal gotanmma bzmemol o3y-
683@363@0, 0360@03@ 3836036330mo de@méo (1949), 36)0)033[)0’)6:0, bo-
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bomemgem bobodotaremm8 8onygbs 3ol Lloddmons] b[mBnoqmbo:]ém] 6[gL-
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Lobbemol LeBotoremol 396mbo doemol 33063030 393cogge Bqloo: 1)
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Prohibition of Insider Dealing as an Investor Protection
Mechanism - A Comparison between the EU and Georgia -
Private Enforcement of Investor Claims under Georgian
Civil Law*

Keti Benashvili**
INTRODUCTION

Capital markets law refers to the organisation of the capital
markets, the trading of securities and the respective behaviour of the
market participants — investors, issuers and financial interme-
diaries.! A well-functioning financial market is an essential element
of a strong economy and market abuse can be detrimental in this
regard.2 The regulations and directives enacted by the European
legislature aim to achieve a single European market for capital and
financial services? in order to ensure the efficiency of the capital
markets and investor protection.4

* The present work was submitted as a Master’s Thesis to the Bucerius Law
School (Hamburg, Germany) Master of Law and Business Program in ful-
filment of the requirements for the award of the Master of Laws (LL.M.)
Degree in the year 2019.
* LL.M. (Bucerius Law School), BA in Law (Thilisi State University), Re-
searcher at the Center for Interdisciplinary Law Studies at the Irodion Sur-
guladze Institute of Law (ISIL).
1 Moloney, N., EU Securities and Financial Markets Regulation, 3t edition,
Oxford, United Kingdom, 2014, 2.
2 Deirdre R., Dealing with the Market Abuse Regulation: A Case for Mo-
dernisation, King’s Inns Law Review, No. 8, 2019, 61.
3 European Capital Markets Law, Edited by R. Veil, 224 edition, Oxford, 2017,
24.
4 See: Bumke Ch., Regulierung am Beispiel der Kapitalmarkte, in: Kapital-
marktgesetzgebung Im Européischen Binnenmarkt, Bearbeitet von K. J.
Hopt, R. Veil and J. A. Kaimmerer, Tiibingen, 2008, 107.
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The functioning of capital markets and investor protection are two
‘communication vessels’? that support each other.2 It is still unclear
whether and how the investor protection should be defined.3 However,
it is important to note that one of the fundamental concepts of capital
markets regulation refers to the equal access to information for
investors, so that unfair informational advantage is prevented.4

Insider dealing is a form of market abuse, meaning that it cons-
titutes a market delict?, and it is committed when a person who has
information not available to other investors makes use of that infor-
mation for personal gain.® The prohibition of insider dealing is usually
justified on the basis that insiders have an informational advantage
over external market participants.?

Prohibitions of insider dealing and market manipulation provided
by the MAR?® aim to enhance investor confidence and ensure the
functioning of markets.9 Insider dealing is difficult to detect and even
harder to prove,l© which is why the regulation of insider dealing
presents unique challenge and different jurisdictions take various

1 Hopt J. K., Der Kapitalanlegerschutz im Recht der Banken, 52, in: European
Capital Markets Law, Edited by R. Veil, 2r edition, Oxford, 2017, 25.

2 Bumke Ch., Regulierung am Beispiel der Kapitalmérkte, in: Kapitalmark-
tgesetzgebung Im Europiischen Binnenmarkt, Bearbeitet von K. J. Hopt, R.
Veil, and J. A. Kimmerer, Tibingen, 2008, in: Ibid.

3 Ibid.

4Heinze, S., Europiisches KapitalmarktRecht: Recht des Primirmarktes,
Européaisches Wirtschaftsrecht, Bd. 17, Miinchen, 1999, 9.

5 Kolner Kommentar Zum WpHG, Bearbeitet von H. Hirte and T. M. J.
Mollers, 2. Auflage, Kélner Kommentare Zum Unternehmens- Und Gesell-
schaftsrecht, Koln, 2014, 633.

6 Roibu M., All Eyes on Market — Abuse, Misuse and Insider Dealing, Journal
of Eastern-European Criminal Law, Volume 2, No. 2, 2015, 51.

7 Deirdre R., Dealing with the Market Abuse Regulation: A Case for Moder-
nisation, King’s Inns Law Review, No. 8, 2019, 71-72.

8 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC.

9 European Capital Markets Law, Edited by R. Veil, 224 edition, Oxford, 2017,
28.

10 Deirdre R., Dealing with the Market Abuse Regulation: A Case for
Modernisation, King’s Inns Law Review, No. 8, 2019, 62.
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approaches to this.! Regulation of insider dealing is reflected in the
common idea that permitting such activities will cause investors to
lose confidence in the market, believing it to be unfairly rigged against
them.2

Insiders usually trade when they are in possession of material non-
public information3, which affects the market price of securities if
known by other investors? Insider dealing impairs the allocative
efficiency of the financial markets, reduces market liquidity and
increases the cost of capital; jeopardises the development of fair and
orderly markets and in doing so undermines investor confidence.5

A major goal of the market regulation is to assure orderly mar-
kets8, and the securities regulations protect the integrity and fairness
of the financial markets through prohibiting unfair trading practices
such as insider trading.” Since the securities markets are vital mecha-
nisms by which the companies have access to the finance and the-
refore they are absolutely critical to the economic development of the
country, consequently there is a strong interest in maintaining the
integrity and fairness of financial markets.8

Georgia is a post-soviet country, which struggled to overcome its
financial and economic crisis following the collapse of the Soviet Uni-
on. Due to the fundamental reforms in economic management and
governance Georgia has earned a reputation of a ‘star reformer’.®

1 Ibid., 63.
2 Armour J., Awrey D., Davies P., Enriques L., Gordon J.N., Mayer C.P., and
Payne J., Principles of Financial Regulation, Oxford, 2016, 183.
3 Research Handbook on Insider Trading, Research Handbooks in Corporate
Law and Governance, Edited by S. M. Bainbridge, Cheltenham, UK,
Northampton, MA, USA, 2013, 9.
4+ Market Abuse Regulation: Commentary and Annotated Guide, Edited by M.
Ventoruzzo and S. Mock, 15t edition, Oxford, United Kingdom, 2017, 13.
5 Cole M., Insider Dealing in the City, Law and Financial Markets Review,
Volume 1, No. 4, 2007, 307.
6 Hazen, T. L., Treatise on the Law of Securities Regulation, 3rd edition, St.
Paul, Minn, 1995, 2.
7 Austin J., Insider Trading and Market Manipulation: Investigating and
Prosecuting across Borders, Cheltenham, UK, 2017, 2.
8 Ibid., 3.
9 “The World Bank in Georgia - Country Overview,” See: <https://www.world-
bank.org/en/country/georgia/overview#1> [30.06.2019].

143



Nowadays, Georgia’s medium-term growth outlook is positive! and it
is regarded as one of the emerging markets throughout the Eastern
Europe. Despite the impressive numerous reforms executed by the
Government of Georgia, Georgia is still characterized with a relati-
vely undeveloped capital market.2 However, in 2014, in a historic
undertaking3, Georgia signed an Association Agreement with the EU4
under which it undertook the obligation to harmonize and approxi-
mate its laws and regulations in accordance with the respective legal
acts of the EU listed in the Annex of the AA.>

Since market abuse can have a significant impact on the func-
tioning of financial markets,6 it is essential for Georgia to achieve
sufficient legal framework for the prohibition of such activities. In
order to promote the integrity within the markets, the legal regime
governing the functioning of the capital markets shall contain strict
rules against insider trading, market manipulation, self-dealing and
broker abuse’, therefore it is of utmost importance for Georgia to
make sure that its legislation with respect to insider dealing is up-to-
date and corresponds to the actual needs of proper functioning of the
securities markets. It is important to note that capital markets law

! The International Bank for Reconstruction and Development, the Interna-
tional Finance Corporation, the Multilateral Investment Guarantee Agency.
“Country Partnership Framework for Georgia for the Period FY19-FY22,”
April 25, 2018, 5. See: <http://documents.worldbank.org/curated/en/5887515-
25364587100/pdf/WBG-Georgia-CPF-FINAL-4-25-04302018.pdf>
[30.06.2019].

2 Tbid., 48.

3 The Capital Markets Working Group, “The Georgian Capital Market -
Diagnostic Study and Recommendations.” Discussion Draft, May 12, 2015,
42. See: <http://www.economy.ge/uploads/meniu_publikaciebi/ouer/CMWG-
_Diagnostic_Report_12_May_2015.pdf> [30.06.2019].

4 Association Agreement between the European Union and the European
Atomic Energy Community and their Member States, of the one part, and
Georgia, of the other part (2014). See: <https://eeas.europa.eu/sites/eeas/-
files/association_agreement.pdf> [29.06.2019].

5 Ibid., Art. 103.

6 Deirdre R., Dealing with the Market Abuse Regulation: A Case for Moder-
nisation, King’s Inns Law Review, No. 8, 2019, 60.

7 The Capital Markets Working Group. “The Georgian Capital Market -
Diagnostic Study and Recommendations.” Discussion Draft, May 12, 2015,
10, See: <http://www.economy.ge/uploads/meniu_publikaciebi/ouer/CMWG-
_Diagnostic_Report_12_May_2015.pdf> [30.06.2019].
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and, more specifically, insider dealing prohibition is a rather unexp-
lored field of law in Georgian legal doctrine, which is also accom-
panied by the fact that there is no corresponding case law available
in this regard in the Georgian General Courts.

The present work will analyse the general framework of insider
dealing regulation in the EU and Georgia and will offer a comparison
between the respective legal acts. The main hypothesis of the article
lies within the question whether the Georgian legislation is in comp-
liance with the EU regulation applicable to the prohibition of insider
dealing, in particular, the MAR and whether the sufficient degree of
investor protection can be achieved through the framework estab-
lished by the Georgian law. The first part of the article will be ela-
borated on the general framework of insider dealing regulation in the
EU and the possibility and importance of private enforcement of
insider dealing in the Member States, as an effective means for in-
vestors to raise their private claims against insiders in order to pro-
tect their legitimate interests. The Second part of the article will focus
on the comparative discussion with respect to Georgian legal fra-
mework and the regime provided by the MAR; and the last Chapter
of the article will be dedicated to the analysis of the respective legal
grounds in the Georgian civil law in order to prove that investors’
private claims arisen as a result of infringement of the insider dealing
regulation are admissible, executable and enforceable under the Ge-
orgian civil law framework. In the end, the conclusion of the article
will provide recommendations, in particular, in which regards the
Georgian law needs to be adapted and approximated to the standards
set by the EU legislator.

This article mainly applies comparative research method while
comparing relevant legislative provisions and approaches established
and developed in the EU and Georgia. The discussions in the article
are, also, based on the logical and analytical methods while add-
ressing the respective legal (normative) acts and their implications
with respect to investor protection. In addition, while analysing the
legal regime established in the EU, the interpretations of respective
legal provisions developed through the case law of the ECJ will be
reasoned and explained.
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1. REGULATION OF INSIDER DEALING IN THE EU
1.1. Development of Insider Dealing Regulation in the EU

Regulation of insider dealing begins with the enactment of the
Directive 89/592/EEC of 13 November 1989 coordinating regulations
on insider dealings. Introducing this directive was justified with the
fact that investor confidence was based mainly on the assurance that
all investors are placed on equal footing and are protected against the
improper use of inside information.! In order to provide necessary
legal certainty and guarantee a uniform application, the EU Commi-
ssion enacted various implementing measures: Directive 2003/124/-
EEC? on definitions and Directive 2004/72/EC3 with further specifi-
cations on insider legislation.4

Eleven years later the changes on the financial markets caused the
European legislature to carry out fundamental reforms of the regime
in order to prevent insider dealings and market manipulation more
effectively.5 As a result the MAD was adopted in 2003, which replaced
the Insider Directive.6

The MAD’s main objective referred to ensuring the integrity of the
financial markets and enhancing investor confidence.” At the same
time, the directive considered insider dealing as one of the important

! European Capital Markets Law, Edited by R. Veil, 2n edition, Oxford, 2017,
192.

2 Commission Directive 2003/124/EC of 22 December 2003 Implementing
Directive 2003/6/EC of the European Parliament and of the Council as
Regards the Definition and Public Disclosure of inside Information and the
Definition of Market Manipulation, OJ L339 § (2003).

3 Commission Directive 2004/72/EC of 29 April 2004 Implementing Directive
2003/6/EC of the European Parliament and of the Council as Regards
Accepted Market Practices, the Definition of inside Information in Relation
to Derivatives on Commodities, the Drawing of Lists of Insiders, the
Notification of Managers’ Transactions and the Notification of Suspicious
Transactions., OJ L 162 § (2004), 72.

4 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
11.

5 Ibid., 192.

6 Ibid.

7 Directive 2003/6/EC of the European Parliament and of the Council of 28
January 2003 on Insider Dealing and Market Manipulation (Market Abuse),
OdJ L 96 § (2003), Recital 12.
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factors preventing full and proper market transparency, this latter
being a prerequisite for trading for all economic actors in integrated
financial markets.! The MAD requested the Member States to forbid
insider dealings, however, the provisions regarding insider dealing
were far more detailed than those of the former Directive 89/592/EEC
on insider dealing.2

The start of the new era in European capital markets legislation is
related to the adoption of the MAR, which has been applicable since
July 3, 2016. The worldwide economic and financial crises made the
importance of the market integrity obvious.? On the other hand, the
de Larosiére Reportt underlined the fact that the legal situation in
the Member States regarding criminal and administrative sanctions
was in general weak and heterogenous® and the sanctions adopted by
the Member States were insufficient to ensure compliance with the
rules on preventing market abuse.® An additional aim was to har-
monise the criminal sanctions for insider dealings and market ma-
nipulation in Europe.” The implementation of new regulations led to
recognition of insider dealing and market manipulation as criminal
offences in all European Economic Area countries and most other
jurisdictions with developed markets.®

The MAR, being directly applicable, is enforceable in all Member
States and does not need to be transposed into national law,? it aims
to strengthen the powers of NCAs and it focuses on administrative

1 Ibid., Recital 15.
2 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
11.
3 Ibid., 193.
4 “Report of the High-Level Group on Financial Supervision in the EU,”
Chaired by Jacques de Larosiére (Brussels, February 25, 2009).
5 Directive 2014/57/EU of the European Parliament and of the Council of 16
April 2014 on Criminal Sanctions for Market Abuse (Market Abuse Di-
rective), OJ L173/179 § (2014), Recital 3.
6 Ibid., Recital 5.
7 European Capital Markets Law, Edited by R. Veil, 2nd edition, Oxford, 2017,
18.
8 Research Handbook on Insider Trading, Research Handbooks in Corporate
Law and Governance, Edited by S. M. Bainbridge and A. Kern, Cheltenham,
2013, 407.
9 Deirdre R., Dealing with the Market Abuse Regulation: A Case for
Modernisation, King’s Inns Law Review, No. 8, 2019, 77.
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measures and sanctions.! On the other hand, the CRIM-MAD refers
to the prohibition of certain forms of behaviour by criminal law.2 The
MAR expands the prohibitions of insider dealings on all actions with
respect to the financial instruments that are admitted to trading on
regulated markets, on an MTF, an OTF or if an OTC traded
instrument depends on or affects an instrument on those markets.3

1.2. Definition of Inside Information under the MAR

The concept of inside information is the key element of various
rules in capital markets law#4 and it plays an important role while
making a decision whether a certain conduct constitutes insider
dealing. The concept of inside information constitutes a requirement
for all three prohibitions of insider dealings described in the MAR and
CRIM-MAD and for the ad hoc disclosure obligation provided by the
MAR.5

The main rationale behind the fact that the MAR contains the
same definition of inside information as the MAD was referred to the
decision of ECJ in the case Daimler/Geltl® in which the court
interpreted this term in a convincing manner.?

According to the MAR, inside information is “information of a
precise nature which has not been made public, relating directly or
indirectly, to one or more issuers or to one or more financial instru-
ments, and which, if it were public, would be likely to have a signi-
ficant effect on the prices of those financial instruments or on the price
of related derivative financial instruments”.8 Deriving from this pro-
vision, the MAR sets out following elements for determining inside

! European Capital Markets Law, Edited by R. Veil, 2n edition, Oxford, 2017,
193.

2 ITbid.

3 Art. 2 (1) MAR, in: European Capital Markets Law, Edited by R. Veil, 2nd
edition, Oxford, 2017, 109.

4 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
195.

5 Ibid.

6 Daimler/Geltl, C 258 OJ (European Court of Justice 2012).

7 European Capital Markets Law, Edited by R. Veil, 224 edition, Oxford, 2017,
195.

8 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on Market Abuse (Market Abuse Regulation) and Repealing
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information: a) information of a precise nature; b) information which
is not publicly available; c¢) probability that information, if it were
public, would be likely to have a significant effect on the prices of
financial instruments.

Under the MAR, “information shall be deemed to be of a precise
nature if it indicates a set of circumstances which exists or which may
reasonably be expected to come into existence, or an event which has
occurred or which may reasonably be expected to occur, where it is spe-
cific enough to enable a conclusion to be drawn as to the possible effect
of that set of circumstances or event on the prices of the financial
instruments or the related derivative financial instrument, the related
spot commodity contracts, or the auctioned products based on the emi-
ssion allowances”.!

The moment at which it appears sufficiently probable that a cer-
tain event will occur arose in the Daimler/Geltl case, where German
courts had to decide under which conditions an event can reasonably
be expected to come into existence in the future.? In this case, the ECJ
held that information relating to an intermediate step which is part
of a protracted process may be precise information and that this
interpretation does not hold true only for those steps which have
already come to existence or have already occurred, but also concerns
steps which may reasonably be expected to come into existence or
occur.3

In addition, the ECJ ruled that the wording “may reasonably be
expected” cannot be interpreted as requiring that proof be made out of
a high probability of the circumstances or events in question coming
into existence or occurring.4 Also, according to the interpretation of
the ECJ, in order to ensure legal certainty for market participants,
precise information is not to be considered as including information
concerning circumstances and events the occurrence of which is

Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, OJ
L173/1 § (2014), Art. 7(1)(a).
L Tbid., Art. 7(2).
2 European Capital Markets Law, Edited by R. Veil, 214 edition, Oxford, 2017,
196.
3 Daimler/Geltl, C 258 OdJ paragraph 38.
4 Ibid., para. 46.
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implausible.! On the other hand, the wording “may reasonably be
expected” refers to future circumstances or events from which it appe-
ars, on the basis of an overall assessment of the factors existing at
the relevant time, that there is a realistic prospect that they will come
into existence to occur.2 Therefore, it can be concluded that “circums-
tances which may reasonably be expected to come into existence might
constitute inside information”.3

Existing circumstances can be defined as past or present facts that
can be proven.t The concept of information imperatively requires a
connection to a third party, which is why a person cannot be regarded
as informed about his/her own intentions.?

The concept of inside information requires that the information
relates to the issuer of a financial instrument or a financial instru-
ment itself.6 In this regard, in the case Georgakis?, in which the sha-
reholders of the listed company caused an artificial increase in the
price of company’s shares, the ECJ held that knowledge of the exis-
tence of such decision and of its contents constituted inside infor-
mation for those who participated in the adoption of such decision.8

As for the rumours, it is difficult to determine whether information
1s precise or only a rumour.? In the case Mohammed, the Financial
Services Markets Tribunal held that information will be deemed to be
sufficiently precise once the insider has more or less certain know-
ledge of the future sale of the sector, irrespective of the fact whether
the details of the transaction were known to him.10

1 Tbid., para. 48.

2 Ibid., para. 49.

3 European Capital Markets Law, Edited by R. Veil, 224 edition, Oxford, 2017,
201.

4Cf. H.D. Assmann, in: H.D. Assmann und U.H. Schneider (eds.), Kommentar
zum WpHG, §13 para. 33a; E. Schwark, in: E. Schwark and D. Zimmer (eds.),
Kapitalmarktrechts-Kommentar, §13 WpHG para 29, in: Ibid., 200.

5 BGHSt 48 (2003), 373, in: Ibid.

6 Tbid., 201.

7 Georgakis, 1-3759 ECR (European Court of Justice 2007).

8 Ibid., para. 33.

9 Arif Mohammed/Financial Services Authority (2005), The Financial
Services Markets Tribunal, para.12, in: European Capital Markets Law,
Edited by R. Veil, 274 edition, Oxford, 2017, 202.

10 Arif Mohammed/Financial Services Authority (2005), The Financial
Services Markets Tribunal, para.12, in: Ibid., 203.
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Furthermore, the information can be regarded non-public when
the public at large could not have this knowledge.!

While assessing whether the information would likely to have a
significant effect on the prices of financial instruments, a reasonable
investor test should be applied under the MAR, meaning that the
main cornerstone of price relevance refers to the likelihood whether a
reasonable investor would use this information as part of the basis of
his/her investment decision.? It is noteworthy that according to the
interpretation of ECdJ in the case Lafonta3, it is not apparent that pre-
cise information only covers the information which makes it possible
to determine the likely direction of a change in the prices of the fi-
nancial instruments concerned, or the prices of related derivative
instruments.4 Nevertheless, it is a question of each individual case
and of an approach of the NCAs whether certain information may
have a significant effect on prices of financial instruments, as current-
ly there is no uniform understanding in this regard.5

1.3. Prohibition of Insider Dealing

According to the MAR, prohibition of insider dealing applies to any
person, meaning that market abuse regime provides protection for
both private and institutional investors.® The purpose of the
prohibition is to protect the informational equality of the investors,

1 Ibid.
2 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, 7(4).
3 Lafonta, C 146/5 OJ (European Court of Justice 2015).
4 Ibid., para. 30.
5 European Capital Markets Law, Edited by R. Veil, 224 edition, Oxford, 2017,
205.
6 Ibid., 125.
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since all the investors shall have an equal access to the recent infor-
mation.! 2

The MAR provides three types of prohibitions: A person shall not
(a) engage or attempt to engage in insider dealing, (b) recommend that
another person engage in insider dealing or induce another person to
engage in insider dealing and (c¢) unlawfully disclose inside infor-
mation.3 Therefore, the prohibitions provided by the MAR refer to the
prohibition of insider dealing, prohibition of recommending or indu-
cing, as well as prohibition of the disclosure of inside information.4
Disclosure of inside information and recommending/inducing so-
meone to commit insider dealing is prohibited since these actions
increase the threat of insider dealing.5

Pursuant to Art. 8 (1) MAR, insider dealing occurs, when a person
possesses inside information and uses such information by directly or
indirectly acquiring or disposing of financial instruments to which
that information relates, for its own account or for the account of a
third party.® According to the interpretation developed by ECdJ in the
case Spector’, the question whether the person has infringed the
prohibition on insider dealing must be analysed in the light of the
purpose of that directive, which is to protect the integrity of the
financial markets and to enhance investor confidence, which is

1 Brellochs M., Schmolke K. U., and Semrau S., Marktmissbrauchsveror-
dnung: Verordnung (EU) Nr. 596/2014 tiber Marktmissbrauch, Edited by L.
Kléhn, Miinchen, 2018, 647.

2 Kolner Kommentar Zum WpHG, Bearbeitet von H. Hirte and T. M. J.
Mollers, 2. Auflage, Kélner Kommentare Zum Unternehmens- Und Gesell-
schaftsrecht, Koln, 2014, 633.

3 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art. 14.
4 Brellochs M., Schmolke K. U., and Semrau S., Marktmissbrauchsveror-
dnung: Verordnung (EU) Nr. 596/2014 tiber Marktmissbrauch, Edited by L.
Kléhn, Miinchen, 2018, 649.

5 Ibid., 650.

6 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art. 8(1).
7 Spector, I-12073 ECR (European Court of Justice 2009).
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particularly based on the assurance that investors will be placed on
equal footing and protected from the misuse of inside information.!

The EU follows the misappropriation theory in terms of pro-
hibition of insider dealing? and it adopts ‘parity of information’
approach, since it prohibits trading by all those in possession of
privileged information and aware of its character3, regardless of a
relationship to the source or owner of the information.4 It is important
to underline the fact that adequate compliance measures can ensure
that a legal person is not held liable for insider dealings of its
employees.5

It is to be noted that the mere fact that market-makers, institu-
tions authorized to act as counterparties or persons authorized to
execute orders on behalf of third parties with inside information con-
fine themselves to pursuing their legitimate business of buying or
selling financial instruments or, to carrying out an order dutifully,
should not in itself be deemed to constitute unlawful use of inside
information.6

The difference between what constitutes legitimate or illegitimate
use of inside information is very sensitive, therefore it is difficult to
prove that an offense of market abuse under the form of insider
dealing was committed, the main reason for that is that a person who
concluded transactions or issues orders to trade may sustain that his
reasons for concluding such transactions or issuing orders to trade
were legitimate and that the transactions and orders to trade were in

1 Spector, I-12073 ECR (European Court of Justice 2009), para. 62, in:
European Capital Markets Law, Edited by R. Veil, 214 edition, Oxford, 2017,
211.
2 Deirdre R., Dealing with the Market Abuse Regulation: A Case for Moder-
nisation, King’s Inns Law Review, No. 8, 2019, 64.
3 Market Abuse Regulation: Commentary and Annotated Guide, Edited by M.
Ventoruzzo and S. Mock, 15t edition, Oxford, United Kingdom, 2017, 13.
4+ Market Abuse Regulation: Commentary and Annotated Guide, Edited by M.
Ventoruzzo and S. Mock, 1st edition, Oxford, United Kingdom, 2017, 13, in:
Deirdre R., Dealing with the Market Abuse Regulation: A Case for
Modernisation, King’s Inns Law Review, No. 8, 2019, 64.
5 Cf. Art. 9 (1) MAR, in: European Capital Markets Law, Edited by R. Veil,
2nd edition, Oxford, 2017, 211-12.
6 Roibu M., All Eyes on Market — Abuse, Misuse and Insider Dealing, Journal
of Eastern-European Criminal Law, Volume 2, No. 2, 2015, 51.
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conformity with accepted practice on the respective regulated mar-
ket.1

The EU law requires that having access to inside information
relating to another company and using it in the context of a public
take-over bid for the purpose of gaining control of that company or
proposing a merger with that company should not in itself be deemed
to constitute insider dealing.? Since the acquisition or disposal of
financial instruments necessarily involves a prior decision to acquire
or dispose taken by the person who undertakes one of other of these
operations, the carrying out of this acquisition or disposal should not
be deemed in itself to constitute the use of inside information.3

As for the unlawful disclosure of inside information, such unlawful
disclosure arises where a person possesses inside information and
discloses such information to any other person, except where the
disclosure is made in the normal exercise of an employment, a
profession or duties.4 It is important to note that ECJ in the landmark
case Grongaard/Bang5 underlined the fact that this provision prec-
ludes a person who receives inside information and discloses the infor-
mation in the normal course of the exercise of his employment, pro-
fession or duties to his colleagues.® Moreover, according to the ECJ’s
interpretation, this exemption clause must be interpreted strictly,
and can only be justified if there is a close link between the disclosure
and the exercise of the employment, profession or duties and the
disclosure is manifestly capable of significantly affecting the price of
the transferable securities in question.”

L Ibid.

2 Tbid.

3 Tbid.

4 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art.
10(1).

5 Grongaard/Bang, I-9939 ECR (European Court of Justice 2005).

6 Ibid., paras. 48-49.

7 Greongaard/Bang, 1-9939 ECR (European Court of Justice 2005), para. 39-
40, in: European Capital Markets Law, Edited by R. Veil, 2 edition, Oxford,
2017, 213.
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On the other hand, it is also deemed that disclosure of inside
information is to be made in the normal exercise of a person’s employ-
yment, profession or duties if the disclosure of inside information is
made in the course of a market sounding.! Pursuant to Art. 11 (1)
MAR a market sounding comprises the communication of informa-
tion, prior to the announcement of a transaction, in order to gauge the
interest of potential investors in a possible transaction and the con-
ditions relating to it such as its potential size or pricing to potential
investors.?2 Disclosure of the inside information in the course of
market sounding is justified by the fact that the feedback from in-
vestors is important for the issuer, as it enables it to assess the
transaction’s prospects of success.3

It is essential to note that prohibitions of insider dealing do not
apply to the buy-back programmes and stabilisation measures of
securities which comply to the requirements set out in the Art. 5 of
MAR.4 Also, insider dealing needs to be distinguished from selective
disclosure, where the price sensitive information is disclosed to
limited number of investors or potential investors.>

1.4. Sanctions and Public Enforcement
Although insider dealing is regulated across the world, its enfor-

cement 1s not ubiquitous.® In the European Community, the legal
enforcement of many Community matters is in the hands of Member

L Ibid., 214.
2 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art.
11(1).
3 European Capital Markets Law, Edited by R. Veil, 2nd edition, Oxford, 2017,
214.
4 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art. 5.
5 Armour J., Awrey D., Davies P., Enriques L., Gordon J.N., Mayer C.P., and
Payne J., Principles of Financial Regulation, Oxford, 2016, 182.
6 Deirdre R., Dealing with the Market Abuse Regulation: A Case for Moderni-
sation, King’s Inns Law Review, No. 8, 2019, 79-80.
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States, since the nature and organization of the enforcement is pri-
marily their own business.!

Until the MAR there was no effective harmonization of enforce-
ment of market abuse at EU level.2 The MAR can be enforced on two
levels: publicly and privately.? Although it still occurs at a national
level, the enforcement of market abuse legislation under MAR is now
more harmonised in the EU than it was under the MAD.4 It needs to
be noted that the most considerable regulative initiative was taken
concerning the CRIM-MAD, provided that until then none of the four
framework directives on capital markets law have required the Mem-
ber States to enact criminal law provisions.5

Besides the difficulty of proving the elements of insider dealing the
practical challenges of presenting complex insider dealing cases are
immense, provided that insider dealing may have been conducted by
a number of defendants, involved multiple trades over a number of
months and have been of a sophisticated nature.®

The MAR sets out administrative sanctions and measures to be
taken by the Member States in accordance with the national law in
the event of infringement of the insider dealing prohibitions.” In
addition, the Member States need to ensure that NCAs have the
power to impose at least following administrative sanctions: a) an
order requiring to cease the conduct and to desist from a repetition of
that conduct; b) the disgorgement of the profits gained or losses

! Luchtman M.J.J.P., EU Influence on Law Enforcement and International
Cooperation in the Field of Insider Dealing, Utrecht Law Review, Volume 2,
No. 1, 2006, 136.

2 Armour J., Awrey D., Davies P., Enriques L., Gordon J.N., Mayer C.P., and
Payne J., Principles of Financial Regulation, Oxford, 2016, 193.

3 Deirdre R., Dealing with the Market Abuse Regulation: A Case for Moderni-
sation, King’s Inns Law Review, No. 8, 2019, 81.

4 Ibid., 83.

5 European Capital Markets Law, Edited by R. Veil, 2nd edition, Oxford, 2017,
174.

6 Cole M., Insider Dealing in the City, Law and Financial Markets Review,
Volume 1, No. 4, 2007, 310.

7Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art.
30(1).
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avoided due to the infringement; c¢) a public warning which indicates
the person responsible for the infringement and the nature of
infringement; d) withdrawal or suspension of the authorisation of an
investment firm; e) a temporary ban of a person discharging manage-
rial responsibilities; f) a permanent ban in the event of repeated
infringements; g) a temporary ban of a person from dealing on own
account; h) maximum administrative pecuniary sanctions of at least
three times the amount of the profits gained or losses avoided because
of the infringement; etc.!

It is important to note that MAR imposes different monetary
administrative sanctions for legal and natural persons and also it
allows the Member States to provide for higher levels of sanctions
than those established in the MAR.2 On the other hand, CRIM-MAD
sets out minimum rules for criminal sanctions for insider dealing to
ensure the integrity of financial markets in the Union and to enhance
investor protection and confidence in those markets.? In particular,
the Member States shall take the necessary measures to ensure that
insider dealing, recommending or inducing another person to engage
in insider dealing constitute criminal offences at least in serious cases
and when committed intentionally.4

Additionally, it 1s essential to highlight the fact that the sanctions
imposed by the MAR and the CRIM-MAD entail the provisions with
respect to administrative and criminal sanctions as a result of insider
dealing. However, in 2015 the French Constitutional Court held in its
landmark ruling that imposing both criminal and administrative
sanctions for the same action violates the fundamental principle of
law Non Bis In Idem.5 This ruling was followed by the amendments
in the French Monetary and Financial code, barring the French Stock

1 Tbid., Art. 30(2).
2 Tbid., Art. 30(3).
3 Directive 2014/57/EU of the European Parliament and of the Council of 16
April 2014 on criminal sanctions for market abuse (market abuse directive),
Art. 1(1).
4 Tbid., Art. 3(1).
5 Law No. 2016-819 of 21 June 2016 reforming the system for the prosecution
of market abuse, in: Allen & Overy. “France: New Rules for the Prosecution
of Market Abuse and Tougher Sentences for Insider Trading,” n.d. See:
<http://www.allenovery.com/publications/en-gb/Irrfs/continental%20europe-
/Pages/France-New-rules-for-the-prosecution-of-market-abuse-and-tougher-
sentences-for-insider-trading.aspx.> [29.06.2019].
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Market Authority and the Prosecutor to impose both administrative
and criminal sanctions for insider dealings at the same time and for
the same actions.!?

1.5. Supervision

Pursuant to Art. 22 MAR, the Member States need to designate a
single administrative competent authority for the purpose of
exercising supervision under the MAR.2 The supervision of prohi-
bition of insider dealing is carried out by the NCAs.3 NCAs can exer-
cise their powers directly, in collaboration with other authorities or
with the market undertakings, or under their responsibility by de-
legation to such authorities or to markets undertakings, or by app-
lication to the competent judicial authorities.4

In the light of the supervisory powers of NCAs, the MAR requires
that NCAs have at least the right to (a) have access to any document
and data; (b) require or demand information from any person; (c) in
relation to commodity derivatives, to request information from mar-
ket participants on related spot markets, obtain reports on transac-
tions, and have direct access to trader’s systems; (d) carry out on-site
inspections; (e) enter the premises of natural and legal persons in
order to seize documents and data; (f) to refer matters for criminal
investigations; (g) require existing recordings of telephone conver-
sations, electronic communications or data traffic records; (h) to
require existing data traffic records held by a telecommunications
operator; (1) to request the freezing or sequestration of assets; (j)
suspend trading of the financial instruments concerned; (k) to require
the temporary cessation of any practice that NCA considers contrary
to the MAR; (1) to impose a temporary prohibition on the exercise of
professional activity; and (m) to take all necessary measures to ensure

1 Tbid.

2 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art. 22.
3 Tbid.

4 Tbid., 23(1).
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that the public is correctly informed, inter alia, by correcting false or
misleading disclosed information.?

In addition, the MAR provides further detailed rules for the NCAs
on cooperation with ESMA (Art. 24 MAR) and with each other (Art.
25 MAR), obliging NCAs to render assistance to NCAs of other Mem-
ber States, especially by exchanging information and cooperating in
investigation activities.?

On the European level ESMA is the authority responsible for
protection of integrity and stability of financial system, transparency
of markets, financial products and the protection of investors.3 Ho-
wever, ESMA does not have direct powers of intervention vis-a-vis
issuers and market participants.4

It is important to note that under Art. 18 MAR the issuers or any
person acting on their behalf or on their account are required to draw
up a insider list of all persons who have access to inside information,
promptly update the insider list and provide the insider list to the
NCA as soon as possible upon its request.? In addition, the issuer
needs to take reasonable steps to ensure that any person on the
insider list acknowledges in writing the legal and regulatory duties
entailed and is aware of the sanctions applicable to insider dealing
and unlawful disclosure of inside information.6 Insider lists are con-
sidered an important tool for regulators when investigating possible
market abuse.”

L Art. 23 (2) MAR, in: European Capital Markets Law, Edited by R. Veil, 2nd
edition, Oxford, 2017, 216.
2 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
217.
3 Regulation (EU) No 1095/2010 of the European Parliament and of the
Council of 24 November 2010 Establishing a European Supervisory Authority
(European Securities and Markets Authority), Amending Decision No
716/2009/EC and Repealing Commission Decision 2009/77/EC, OJ 1.331/84 §
(2010), Recital 11.
4 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
155.
5 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, 18(1).
6 Ibid., Art. 18(2).
7 Ibid., Recital 56.
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Additionally, the MAR sets out further notification obligations for
market operators and investment firms that operate a trading venue
and for any person who professionally arranges or executes transac-
tions in the event of a transactions that might constitute insider
dealing or attempted insider dealing.! However, any other persons
than those professionally arranging or executing transactions are not
required to inform NCAs about possible insider dealing?, on the other
hand, ‘whistleblowers’ may bring information to the attention of com-
petent authorities which assists them in detecting and imposing
sanctions in cases of insider dealing.?

2. PRIVATE ENFORCEMENT OF INVESTOR CLAIMS
ARISING FROM INSIDER DEALING IN THE EU
2.1. Importance of private enforcement of insider dealing

Market abuse is difficult to detect, investigate and prosecute, since
legitimate trades have to be distinguished from insider dealing or
market manipulation.4 Insider dealing cannot be viewed as a vic-
timless crime?®, although it can be difficult to identify a specific in-
dividual harmed,® the market as a whole, including the investors, can
suffer from the presence of insiders as investors may flee, thereby
increasing the cost of capital.”

1 Ibid., Art. 18.

2 European Capital Markets Law, Edited by R. Veil, 2d edition, Oxford, 2017,
219.

3 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Recital
74.

4 Austin J., Insider Trading and Market Manipulation: Investigating and
Prosecuting across Borders, Cheltenham, UK, 2017, 48.

5 Research Handbook on Insider Trading, Research Handbooks in Corporate
Law and Governance, Edited by S. M. Bainbridge, Cheltenham, UK,
Northampton, MA, USA, 2013, 407.

6 Smith and Block, The Journal of Business Ethics 2016, in: Deirdre R.,
Dealing with the Market Abuse Regulation: A Case for Modernisation, King’s
Inns Law Review, No. 8, 2019, 60.

7 Deirdre R., Dealing with the Market Abuse Regulation: A Case for Moder-
nisation, King’s Inns Law Review, No. 8, 2019, 69.
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“The fact that a securities regulator enforces the law should impact
on investor confidence, investors being more confident of investing in
a market where investors are less likely to lose their investment to
unscrupulous operators”! The issue of whether the public enforce-
ment of the securities laws is more or less important and effective
than private enforcement has been subject to debate.2

The scholars of securities laws who discuss the advantages and
disadvantages of public and private enforcement note that public
enforcement system might be degraded since public actors have mixed
and weak incentives, whereas private enforcement system is subject
to collective action and involves dispersed investors, which often leads
to the potential inability of private enforcement to visit severe mo-
netary penalties on wrongdoers.3 It has not been established yet what
is the optimum mix of public enforcement remedies, since generally
securities regulators have a choice between administrative, criminal
and civil remedies.4

The study conducted by the Harvard Law School’s Professors Ho-
well E. Jackson and Mark J. Roe proves that private enforcement via
private lawsuits among contracting parties works best, whereas
public enforcement is seen as less effective measure. ® Private enfor-
cement of investor protection via private liability rules contributes to
the development of the financial market, but public enforcement fails
to correlate with financial development and thus is unlikely to
facilitate it.® Therefore, since the primary purpose of the capital mar-
kets regulation is to protect the investors and ensure their confidence,
it is crucial that investors are given the right and the possibility to
claim their damages arising from insider dealing through the private
enforcement. The trust of investors shall not be the subject of separate

1 Austin J., Insider Trading and Market Manipulation: Investigating and Pro-
secuting across Borders, Cheltenham, UK, 2017, 38.
2 Ibid., 29.
3 Jackson H.E., Mark J.R., Public and Private Enforcement of Securities
Laws: Resource-Based Evidence, Journal of Financial Economics, Volume 93,
2009, 208.
4 Austin J., Insider Trading and Market Manipulation: Investigating and
Prosecuting across Borders, Cheltenham, UK, 2017, 39.
5 Jackson H.E., Mark J.R., Public and Private Enforcement of Securities
Laws: Resource-Based Evidence, Journal of Financial Economics, Volume 93,
2009, 237.
6 Ibid., 207.
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protection, but it needs serve as an essential part of the effective
capital market and needs to be protected from the legislator in a such
way that the mechanisms are created to provide equal opportunities
and prevent the misuse of the informational advantage.! Following
this reasoning, enforcement penalties need to include private
enforcement mechanisms along with the administrative and criminal
sanctions in order to ensure the maximal and adequate level of
protection against insider dealing.

2.2. Private enforcement of insider dealing in Member States

It is important to note that the MAR does not contain any provi-
sions concerning civil liability, meaning that it is left to the decision
of the Member States.2 The legal framework with respect to investor’s
civil rights and practice in this regard throughout the Europe is not
consistent and harmonised. Only recently numerous Member States
have begun to introduce civil law sanctions as an essential element of
capital markets law enforcement.3 It is essential to note that private
enforcement is thus an inherent part of the insider dealing regulation
and must be made available by the national legal order.4

The key and decisive question is whether the legislator is willing
to protect individual participants of the market through the Art. 14 of
the MAR.5 ¢ In this respect, the will of the European legislator must

I Dryander von Konstantin, Individualschutz bei Marktmissbrauch am Kapi-
talmarkt, 1. Aufl., Grin Verlag, 2008, 66. in: Robakidze, S., The Deals conc-
luded through the Misuse of Inside Information and its Legal Consequences
in Civil Law, in The Compilation of Corporate Law, 159—268. Thilisi, 2011,
178.

2 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
221.

3 Ibid., 170.

4+ BGHZ 188, 326 = ZIP 2011, 732 (juris Rz. 22); also Wagner, in: Munch
KommBGB, § 823 RdNr. 391, in: Moritz B., Thelen M., Die Schutzge-
setzqualitdt des Insiderhandelsverbots gem. Art. 14 Marktmissbrauchsve-
rordnung, BKR - Zeitschrift fiir Bank- und Kapitalmarktrecht, No. 1, 2017,
14.

5 See: Bamberger/Roth/Spindler, § 823 RdNr. 155, in: Ibid., 13.

6 Buck-Heeb P., Kapitalmarktrecht, 7. Auflage, Heidelberg, Hamburg, 2014,
106.
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be taken into account.! Under teleological interpretation of the EU
law and under application of the principle effet utile? the damages
must be compensated.? The Art. 14 of the MAR can be seen as a
protective mechanism for the individual participants of the market
for the purposes of the tort law doctrine and this protection mecha-
nism is followed by the liability for the damages intended by the
legislator.4 If the European legislator intends to effectively enforce the
provisions through the civil law claims the protective norm is deemed
to exist in the national understanding.5

In addition, since the MAR sets a general goal that “the essential
characteristic of insider dealing consists in an unfair advantage being
obtained from inside information to the detriment of third parties who
are unaware of such information and, consequently, the undermining
of the integrity of financial markets and investor confidence’ and it
does not specify the circle of affected third parties, it can be assumed
that the issue of who is the third party in such events needs to be
resolved in accordance to the categorization of the different market
participants.”

The effective implementation of the prohibition of insider dealings,
as required by the European law, is contradicted by the perpetuation
of the unlawful situation under civil law.8 The ‘reversal” of such in-
terference with the rights of third parties is served by tort law.®

1 Moritz B., Thelen M., Die Schutzgesetzqualitiat des Insiderhandelsverbots
gem. Art. 14 Marktmissbrauchsverordnung, BKR - Zeitschrift fur Bank- und
Kapitalmarktrecht, No. 1, 2017, 13.
2 Von der Groeben/Schwarze/Hatje/Gaitanides, Europdisches Unionsrecht, 7.
Aufl. 2015, Art. 19 EUV RdNr. 45, in: Ibid., 14.
3 Ibid.
4 Tbid.
5 Tbid.
6 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Recital
23.
7 Moritz B., Thelen M., Die Schutzgesetzqualitidt des Insiderhandelsverbots
gem. Art. 14 Marktmissbrauchsverordnung, BKR - Zeitschrift fir Bank- und
Kapitalmarktrecht, No. 1, 2017, 15.
8 Ibid., 14.
9 Tbid.

163



In Germany the WpHG does not set out any provisions with res-
pect to civil claims of investors who seek damages from insider, mea-
ning that legal framework in Germany leaves this subject to the ge-
neral civil law provisions.! On the other hand, according to the
prevailing opinion among German scholars?, the law of the torts does
not apply to these claims, since the provisions concerning insider
dealing are not aimed at the protection of individual investors3 but
the purpose of the MAR is limited to the protection of market in
general.4

Furthermore, for the purposes of the dogmatic of the criminal law,
the scholars believe that the prohibition of insider dealing protects
the functioning of the organized capital markets® and not the material
interests of the individual investors or the corporation itself.6 The
scholars believe, that the prohibition of insider dealing does not serve
as a protective norm for the purposes of the German tort law (in
particular para. 823 Abs. 2),7 therefore the violation of the prohibition
of the insider dealing will not be sanctioned through the civil law.8 In

! European Capital Markets Law, Edited by R. Veil, 2n edition, Oxford, 2017,
221.

2 See: P. Mennicke, Sanktionen gegen Insiderhandel, 618 et set.: E. Schwark,
in: E. Schwark and D. Zimmer (eds.), Kapitalmarktrechts-Kommentar, §14
WpHG para. 4; H.D. Assman, in: H.D. Assmann and U.H. -Schneider (eds.),
Kommentar zum WpHG, §14 para.210, in: Ibid.

3 Ibid.

4 Brellochs M., Schmolke K. U., and Semrau S., Marktmissbrauchs-
verordnung: Verordnung (EU) Nr. 596/2014 tber Marktmissbrauch, Edited
by L. Kléhn, Miinchen, 2018, 648.

5 Minchener Kommentar Zum Strafgesetzbuch, Bearbeitet von W. Joecks, K.
Miebach, and R. Schmitz, 2. Auflage, Band 7, Miinchen, 2015, para. 4.

6 Brellochs M., Schmolke K. U., and Semrau S., Marktmissbrauchsveror-
dnung: Verordnung (EU) Nr. 596/2014 tber Marktmissbrauch, Edited by L.
Klohn, Minchen, 2018, 649.

"KK-WpHG/Klohn, 2. Aufl. 2014, WpHG § 14 Rn. 521; Schwark/Zimmer/-
Schwark/Kruse, Kapitalmarktrechtskommentar, 4. Aufl. 2010, WpHG § 14
Rn. 5, in: Minchener Kommentar Zum Birgerlichen Gesetzbuch, Bearbeitet
von M. Habersack, 7. Auflage, Band 6, Miinchen, 2017, para. 117.

8 Ibid.
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addition, the securities purchase agreement will not be declared as
void or immoral.12

As a result of this discussion, the followers of this opinion believe
that the protection of the individual investors through the prohibition
of insider dealing would be redundant and useless.? However, the
scholars agree on the fact that the investors benefit from the prohibi-
tion of insider dealing, although these effects do not fit in the ob-
jectives of the insider dealing law, but they only constitute side
effects.4 As for the shareholders, the scholars state that the interests
of the shareholders do not fit in the protected scope of the MAR, but
the MAR only conceives insider dealing as a market offence.? For the
purposes of proving the liability of the insiders under the tort law of
Germany (Para. 823 Abs. 2 BGB) one has to prove the damages caused
through the insider dealing.® In addition, the question with respect to
the circle of individuals entitled to claim such damages cannot be
avoided.”

Additionally, Sweden and Spain provide no specific provisions or
case law on this matter.® As opposed to this, the French courts con-
sider the possibility of an investor’s damages to be compensated in the
cases of insider dealings®. In the decision Sidel'° the French courts

1 Assmann/U.H. Schneider, §14 WpHG Rn. 206 f, in: Buck-Heeb P., Kapital-
marktrecht., 7. Auflage, Heidelberg, Hamburg, 2014, 105.
2KK-WpHG/Klchn, 2. Aufl. 2014, WpHG § 14 Rn. 515 f.; Schwark/Zimmer-
/Schwark/Kruse Kapitalmarktrechtskommentar, 4. Aufl. 2010, WpHG § 14
Rn. 4, in: Minchener Kommentar Zum Birgerlichen Gesetzbuch, Bearbeitet
von M. Habersack, 7. Auflage, Band 6, Miinchen, 2017, para. 117.
3 Brellochs M., Schmolke K. U., and Semrau S., Marktmissbrauchsveror-
dnung: Verordnung (EU) Nr. 596/2014 tiber Marktmissbrauch, Edited by L.
Kléhn, Miinchen, 2018, 648.
4 Ibid., 649.
5 Ibid.
6 Moritz B., Thelen M., Die Schutzgesetzqualitéit des Insiderhandelsverbots
gem. Art. 14 Marktmissbrauchsverordnung, BKR - Zeitschrift fiir Bank- und
Kapitalmarktrecht, No. 1, 2017, 15.
7 Ibid.
8 European Capital Markets Law, Edited by R. Veil, 224 edition, Oxford, 2017,
222.
9 Ibid.
10 See: T. corr. Paris, 11e ch., 1re sect., of 12 September 2006, no. 0018992026;
CA Paris, 9e ch., sect. B, of 17 October 2008, no. 06/09036, in: Ibid.
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discussed the possibility of compensating the shareholders with da-
mages as a result of insider dealing pursuant to the Articles 1382 and
1384 of the French Civil Code.! It is important to note that the Court
made use of the provisions of the French Civil Code which govern the
delicts and quasi-delicts, meaning that the French Court recognized
and affirmed the possibility of rising civil claims in the event of abuse
of the insider dealing prohibitions in the light of the tort law. Despite
the recognition of the civil rights of shareholders who were affected
by the insider dealing, the Court concluded that the information was
not price-sensitive, since the insider dealing only affected 30 000
shares out of 3 million shares, which is why the court did not find the
submitted proof of actual damages sufficient to award the sharehol-
ders with the damages.2

As for the legal framework in United Kingdom with respect to civil
claims, the legislature has also not introduced a specific legal basis
for investor claims resulting from insider dealing,? on the other hand,
theoretically investors still have the right to claim damages in the
form of ‘implicit private cause of action, or based on the general
provision subjecting the issuer to damage claims of private investors
under supervisory law.5

The enforcement aspects of investor protection give rise to a
number of difficult issues that must be addressed nationally under
consideration of the Member States’ constitutions, the Member States
should therefore decide individually whether they wish to introduce
the concept of class actions into their national law.6 However, private
enforcement as an important concept and tool for investors needs to
be introduced and recognized by the Member States in order to ensure
the sufficient level of protection of private investors and therefore the
financial markets. Since the MAR has entered into force, supporters

1 Ibid.

2 See: T. corr. Paris, 11e ch., 1re sect., of 12 September 2006, no. 0018992026;
CA Paris, 9e ch., sect. B, of 17 October 2008, no. 06/09036, in: Ibid.

3 For an overview of civil law liability see: J. Marsh, 23 COB (2005), 1, 26, in:
Ibid., 221.

4 See: R. Veil and M. Wundeberg, Englisches Kapitalmarktrecht, 84, in: Ibid.,
222.

5 In more detail: R. Veil and M. Wundenberg, Englisches Kapitalmarktrecht,
84, in: Ibid.

6 Ibid., 178.
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of the protective law feature follow the idea that the EU regulation
demands effective enforcement under civil law.l Effective enforce-
ment of the prohibition of insider dealing requires civil law protection
mechanism, which needs to be realized through the tort liability of
the insider.? Civil liability creates additional incentives to behave in
accordance with the law and thus constitutes a useful supplement to
the state supervision.3

On the other hand, it needs to be noted that investors are also one
of the most important participants and contributors of the market and
market by its’ definition and nature cannot be formed without inves-
tors. Therefore, even if we conclude that the sole purpose of the MAR
is to protect the functioning of the market in general, then it means
that the rights of the private investors acting in their capacity as the
market participants shall also be protected within this scope.

As a result of the different legislative, doctrinal and case law app-
roaches, one can assume that the legislation and the court practice of
the Member States with respect to granting the investors with da-
mage claims is not consistent and may not be sufficiently aimed at the
protection of investors’ fundamental civil rights.

3. CRITERIA FOR THE COMPARISON OF REGULATIONS

As 1t was highlighted in the introduction, the present article will
endeavour to compare the insider dealing regulation on the EU level
and in Georgia. Since Georgia has not been granted with the EU
membership yet, its legislation with respect to financial markets does
not fall into the scope of the harmonised European regulations.

1 EuGH Urt. v. 17.9.2002, Slg. 2002, I-7312 = DVBI 2002, 1620, in: Moritz B.,
Thelen M., Die Schutzgesetzqualitiat des Insiderhandelsverbots gem. Art. 14
Marktmissbrauchsverordnung, BKR - Zeitschrift fur Bank- und Kapital-
marktrecht, No. 1, 2017, 12.
2 Compare: Seibt/Wollenschlager, AG 2014, 593, 607; andeutungsweise Po-
elzig, NZG 2016, 492, 501, in: Ibid.
3 Tbid.
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However, in 2014, in a historic undertaking?!, Georgia signed an Asso-
ciation Agreement with the EU2, including a Deep and Comprehen-
sive Trade Area (DCFTA). The Agreement entered into force on July
1, 2016.

The Association Agreement contains binding, rule-based provi-
sions and provides for an enhanced cooperation.3 More importantly,
deriving from the fact that by signing this Agreement Georgia
undertook to approximate its regulatory and supervisory framework
in accordance and compliance with the EU regulations4, it is essential
for Georgia to analyse all the important differences in its legislation
and to point out the changes that need to be implemented in order to
fulfil the crucial obligations under the AA. The first and the most
important task for Georgia is to ensure systematic and continuous
compliance of its legislation with the EU legislative acts.5

The AA pays special attention to the financial services sector and
the priorities of Georgia to modernise its laws using EU legislation
and international instruments. More specifically, the Association
Agenda® identifies the medium-term priorities in this regard and
notes that Georgia needs to create a new regulatory and supervisory

1 The Capital Markets Working Group. “The Georgian Capital Market -
Diagnostic Study and Recommendations.” Discussion Draft, May 12, 2015,
42. See: <http://www.economy.ge/uploads/meniu_publikaciebi/ouer/CMWG-
_Diagnostic_Report_12_May_2015.pdf> [30.06.2019].

2 Association Agreement between the European Union and the European
Atomic Energy Community and their Member States, of the one part, and
Georgia, of the other part (2014). See: <https://eeas.europa.eu/sites/eeas/-
files/association_agreement.pdf> [29.06.2019].

3 Association Agenda between the European Union and Georgia 2017-2020
(n.d.). See: <https://eeas.europa.eu/sites/eeas/files/annex_ii_-_eu-georgia_-
association_agenda_text.pdf> [29.06.2019].

4 Association Agreement between the European Union and the European
Atomic Energy Community and their Member States, of the one part, and
Georgia, of the other part (2014), Art. 103. See: <https://eeas.euro-
pa.eu/sites/eeas/files/association_agreement.pdf> [29.06.2019].

5 Die Européisierung des Georgischen Wirtschaftsstrafrechts: Tagungsband,
Bearbeitet von B. Jishkariani und M. P. Wallmer, Thilisi, 2017, 72.

6 Association Agenda between the European Union and Georgia 2017-2020
(n.d.). See: <https://eeas.europa.eu/sites/eeas/files/annex_ii_-_eu-georgia_-
association_agenda_text.pdf> [29.06.2019].
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framework in conformity with internationally agreed regulatory stan-
dards, including new supervisory approach, tools and instruments
and to improve the administrative capacity of supervisory autho-
rities.! Since the number of transactions involving financial inst-
ruments has been increased dramatically through recent years?, it is
crucial for Georgia to have its legal framework updated to the needs
of the modern capital market. Additionally, the Diagnostic Study3
prepared by the Capital Markets Working Group has concluded that
the legal and regulatory system of Georgia must be revised in order
to provide a more supportive environment for capital market and also
to migrate its capital market towards the EU approaches.4

The AA lists particular legal acts of the EU to which Georgia un-
dertook to gradually approximate its legislation, including the MAD,
PR, MIFID and the Directive with respect to the definition and public
disclosure of inside information and the definition of market ma-
nipulation. It needs to be noted that MAR has been applicable only
since July 2016 and the AA between EU and Georgia was signed in
2014, meaning that formally the MAR could not have been included
in the AA. However, since the MAD was replaced by the MAR and
since the MAR is the core legislative act determining the framework
of the market abuse on regulated capital markets, it is essential for
Georgia to harmonise its legislation in accordance with the MAR as
well. Therefore, since the overall message of the AA is that Georgia
has a requirement to review its entire legal framework as to the re-
gulation of the functioning of capital markets,> the present article will
compare the legislative status quo of Georgia and the EU in the light
of the MAR.

Following the above discussed obligations of Georgia undertaken
from the AA, the present article will analyse the current standing

1 Ibid., 44.
2 Robakidze S., The Deals concluded through the Misuse of Inside Information
and its Legal Consequences in Civil Law, in The Compilation of Corporate
Law, 159-268, Thilisi, 2011, 166.
3 The Capital Markets Working Group. “The Georgian Capital Market — Diag-
nostic Study and Recommendations.” Discussion Draft, May 12, 2015. See:
<http://www.economy.ge/uploads/meniu_publikaciebi/ouer/CMWG_Diagnost
ic_Report_12_May_2015.pdf> [30.06.2019].
4Tbid., 1.
5 Ibid., 43.
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point of Georgia in the regard of its national insider dealing re-
gulation. Firstly, since the core aspect of insider dealing regulation is
the definition of inside dealing itself, this article will discuss whether
the definition given in the Georgian law is in compliance with the
definition of insider dealing given in the MAR. Secondly, the article
will address the level of the prohibition of insider dealing in the
Georgian law and its reference to the prohibitions given in the MAR,
since the MAR lists specific types of prohibitions with respect to
insider dealing. Thirdly, the issue of the public enforcement, the po-
wer of the national supervisory authority in the process of supervising
the insider dealing and the sanctions in Georgian law will be elabo-
rated in the article and compared to the requirements of the MAR.

4. COMPARISON OF INSIDER DEALING REGULATIONS IN
GEORGIA AND THE EU

4.1. General Framework for a Capital Markets Regulation in
Georgia

The occurrence of Georgia on the capital markets is related to the
dissolution of the Soviet Union and the regaining of the indepen-
dence.! The primary source of the Georgian capital markets law is the
Law on Securities Markets2, which serves as the specialised law
governing capital markets in Georgia and which was adopted in
December 1998.2 The Law on Securities Markets of Georgia regulates
relations associated with the public offering of securities and their
circulation, and determines the rules of activities and responsibilities
of stock exchanges, central depositories, brokerage companies, secu-
rities registrars, brokers and investment funds on the securities
markets, as well as further requirements for the rules of the activities

I Die Européisierung des Georgischen Wirtschaftsstrafrechts: Tagungsband,
Bearbeitet von B. Jishkariani und M. P. Wallmer, Thilisi, 2017, 77.

2 Robakidze S., The Deals concluded through the Misuse of Inside Information
and its Legal Consequences in Civil Law, in The Compilation of Corporate
Law, 159-268, Thilisi, 2011, 164.

3 The Capital Markets Working Group. “The Georgian Capital Market -
Diagnostic Study and Recommendations.” Discussion Draft, May 12, 2015, 2.
See: <http://www.economy.ge/uploads/meniu_publikaciebi/ouer/CMWG_Di-
agnostic_Report_12_May_2015.pdf> [30.06.2019].
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and responsibilities of companies whose securities are publicly offe-
red.l However, due to the obligation undertaken from the AA, the
principle driver for revising the legal framework governing Georgia’s
capital markets is the need to approximate the Law on Securities to
the EU approaches?, meaning that the content of Directives and
Regulations of the EU must be reflected within this law.3

The National Competent Authority responsible for the supervising
the capital markets of Georgia is the National Bank of Georgia. Ge-
orgia follows the integrated supervision model as it concentrates the
entire financial markets supervision, including, the securities tra-
ding, banking and insurance supervision under the roof of one su-
pervisory body4, therefore the single supervisory authority respon-
sible for the supervision of the financial market in Georgia is the
NBG. The NBG aims at supporting the financial sustainability and
transparency of the financial sector, as well as its’ core task is to pro-
tect the rights of investors and consumers,?® and it is fully empowered
to exercise the supervision over the stock exchange operating in Ge-
orgia.® While exercising the supervision the NBG is entitled to issue
decrees and orders, take certain measures, set further requirements
or restrictions and issue sanctions.” More specifically, the NBG is
empowered to monitor and examine the activities of the participants
of the securities market.8 However, the discussions as to removing
this function form the NBG have been commenced.?

! The Law of Georgia on Securities Markets, Art. 1 (4).
2 The Capital Markets Working Group. “The Georgian Capital Market - Di-
agnostic Study and Recommendations.” Discussion Draft, May 12, 2015, 7.
See: <http://www.economy.ge/uploads/meniu_publikaciebi/ouer/CMWG_Di-
agnostic_Report_12_May_2015.pdf> [30.06.2019].
3 Ibid., 2.
4 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
140.
5 The Organic Law of Georgia on the National Bank of Georgia, Art. 47.
6 Ibid., Art. 48 (1).
7Ibid., Art. 48 (3).
8 Ibid., Art. 52 (e).
9 The Capital Markets Working Group. “The Georgian Capital Market -
Diagnostic Study and Recommendations.” Discussion Draft, May 12, 2015, 7.
See: <http://www.economy.ge/uploads/meniu_publikaciebi/ouer/CMWG_Di-
agnostic_Report_12_May_2015.pdf> [30.06.2019].
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As for the Georgian capital market, the Georgian Stock Market
was founded in 1999 and is the only licensed securities exchange bo-
dy.! Moreover, the Georgian Stock Exchange acts as a self-regulatory
organisation?, ensuring the collection of the proposals for buying and
selling the securities and other financial instruments, organising the
trade in compliance with the set rules and procedures and distri-
buting the information with respect to the concluded deals and the
prices.3

It is important to note that market abuse is regulated on three
different levels in Georgia. In the first place, the Law on Securities
Markets prohibits insider dealing on the regulated stock exchange
and provides the legal basis for sanctioning prohibited actions. On the
other hand, the Criminal Code of Georgia refers to the insider dealing
as a criminal offense and contains specific penalties in this regard.
Additionally, the decrees and ordinances issued by the NBG refer to
the monetary sanctions in the event of the insider dealing. Therefore,
while comparing the relevant provisions of Georgian Law to the res-
pective EU approaches this article will take into account the frame-
work established by the Law on Securities Markets and the Criminal
Code of Georgia at the same time. Furthermore, this article will
address the respective rules provided in the decrees issued by the
responsible authority in this regard.

4.2. Definition of Inside Information and Insiders under the
Georgian Law and its Reference to the EU Definition
4.2.1. Definition of Inside Information

The precise definition of inside information is a key element of
various rules in capital markets law4 and especially constitutes a
fundamental element of prohibition of the insider dealing, since the
issue of whether the information being used was inside plays the most
essential role while detecting the insider dealing. Insider dealing is a
relatively broad term and it includes a wide spectrum of relations

L Ibid., 11.

2 Ibid.

3 The Law of Georgia on Securities Markets, Art. 2(29).

4 European Capital Markets Law, Edited by R. Veil, 224 edition, Oxford, 2017,
195.
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taking place on market.! The definition of inside information is given
in the Law of Georgia on the Securities Markets. According to this
definition, “inside information means non-public, material informa-
tion, which is related to one or more reporting companies or their
publicly held securities.”? From the first glance, it is obvious that the
above-mentioned definition given in the Georgian Law is substan-
tially brief and different from the definition of inside information set
out in the MAR.

Firstly, the Georgian definition of inside information shares the
following criteria with the definition established in the MAR: a) the
information is non-public and it has not been made publicly available;
b) the information relates to the issuer(s) and/or their publicly held
financial securities. On the other hand, the approach taken by the
Georgian law differs in the regard of defining price-sensitive charac-
ter of inside information and applicability of the definition to a broad
range of financial instruments.

a. price-sensitive character of inside information

Since the most important component of the definition of inside
information lies within its substantial price-sensitive character, it
needs to be noted that in this regard Georgian approach is different
from the definition set out in the MAR. The definition given in the
Law of Georgia on the Securities Markets does not specify whether
the insider information needs to be price-sensitive, as opposed to
using clear and precise description, it just states that the information
needs to be ‘material’. It is essential to note that the term ‘material’ is
not defined under the Law on Securities Markets, denoting that the
meaning behind this term is unclear and subject to a very broad in-
terpretation.

Compared to the above stated, the MAR uses the criterion of ‘pre-
cise nature’ of inside information and the potential significant effect
of the information on the prices of financial instruments. The MAR
also defines what information shall be deemed to be of a precise na-
ture, whereas the Georgian Law just uses the term ‘material’ without
defining it and does not mention the very important aspect of inside

I Die Europaisierung des Georgischen Wirtschaftsstrafrechts: Tagungsband,
Bearbeitet von B. Jishkariani und M. P. Wallmer, Thilisi, 2017, 72.
2 The Law of Georgia on Securities Markets, Art. 45 (1).
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information — its potential significant effect on the prices of the
securities. In a very broad interpretation, the material information
may be defined as a price-sensitive information, although, it can be
subject to a debate.

b. The scope of applicability of the definition to the financial
instruments

Additionally, it must be pointed out that the scope of the MAR is
relatively broad, since it refers to the financial instruments in ge-
neral, whereas the Georgian Law just uses the term ‘securities’. The
term ‘security’ is defined in the Law on Securities Markets, according
to which a security refers to the “transferable financial instruments
and rights that may be publicly offered in the form of equity or debt
securities (or their combination) or that may be converted into such
securities, or that carry the right to subscribe or to purchase such
securities, and investment contracts and other instruments and rights
related to securities.”! Deriving from the non-exhaustive definition
given in the Georgian Law one can assume that the term ‘securities’
has a rather large scope since it broadens its sphere and includes
equity, debt, convertible securities, subscription rights, investment
contracts and other instruments and rights related to securities.

Nevertheless, the MAR and the CRIM-MAD specifically refer to
the term ‘financial instruments’ and they require the Member States
to apply the prohibitions regarding insider dealing to actions concer-
ning financial instruments that are admitted or requested to be ad-
mitted on a regulated market or MTF.2 The MAR uses the definition
of the financial instruments as established in the MIFID 1I3.4 The

1 Ibid., Art. 2(32).

2 European Capital Markets Law, Edited by R. Veil, 2rd edition, Oxford, 2017,
115-16.

3 Directive 2014/65/EU of the European Parliament and of the Council of 15
May 2014 on markets in financial instruments and amending Directive
2002/92/EC and Directive 2011/61/EU.

4 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art.
3(1)(1).
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MIFID II provides for an exhaustive list of financial instruments,
according to which financial instruments include transferable secu-
rities, money market instruments, units in collective investment un-
dertakings, options, futures, swaps, forward rate agreements and any
other derivative contracts including those relating to securities,
currencies, interest rates/yields, emission allowances or commodities,
derivative instruments for the transfer of credit risk, financial cont-
racts for differences and etc.!

As it is clear from the respective EU legal acts, that financial
instrument is a broad term and it is not limited to transferable secu-
rities, but inter alia also includes a broad range of instruments.2 As
opposed to this broad approach, the Georgian Law limits its scope to
the term ‘securities’ and tries to define this term in a way that it can
be extended to other instruments and rights related to securities. Ho-
wever, 1t is not clear and certain whether ‘other instruments’ or ‘other
rights related to securities’ can include all financial instruments listed
in the MIFID II, which is why in order to broaden the scope of this
definition and to harmonise the legal framework with EU legal app-
roaches, it is necessary to change the term ‘securities’ to ‘financial
instruments’.

4.2.2. Definition of Insiders under Georgian Law and an
Obligation to Provide the NCA with the Insider Lists

The Law of Georgia on Securities Markets provides for a definition
of insiders, according to which “a person shall be deemed an insider if
he/she has access to inside information on by virtue of his/her mem-
bership of the governing body of a reporting company, his/her parti-
cipation in the capital of such company (participatory interest), or by
virtue of his/her activities, or his/her professional or official duties.”
Additionally, the definition of insiders extends to “other persons who
have received inside information, and where it is evident that the

1 “Directive 2014/65/EU of the European Parliament and of the Council of 15
May 2014 on Markets in Financial Instruments and Amending Directive
2002/92/EC and Directive 2011/61/EU,” OJ L 173 § (2018), Section C of the
Annex L.
2 European Capital Markets Law, Edited by R. Veil, 214 edition, Oxford, 2017,
116.
3 The Law of Georgia on Securities Markets, Art. 45(2).
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information originated from an insider”.l Therefore, insider also
includes a person who is not falling into the scope of the first sentence,
although, he/she possesses inside information which originated from
an insider.

It is important to note that the MAR does not define the insiders.
The rationale behind the fact that the insider is not defined under the
EU legal framework is that “in the EU regime, one’s status or relation-
ship to an issuer is irrelevant to the definition of insider: what counts
is the information one holds.”2 The MAR only refers to the insiders
within the scope of insider lists, since it obligates the issuer or any
person acting on their behalf or on their account to draw up an insider
list of all persons who have access to inside information and who are
working for them under a contract of employment, or otherwise per-
forming tasks through which they have inside information and to
promptly update the insider list and provide this list to the NCA as
soon as possible upon its request.3

As opposed to the approach developed by the MAR, despite defi-
ning the term ‘insider’, the Georgian Law on Securities Markets does
not entail the obligation for the issuer to provide the NBG with the
insider lists, which means that NBG does not have access to the list
of people who have access to inside information. Additionally, the
Georgian Law does not include the obligation of the issuers to take
reasonable steps to ensure that the people on the insider list ack-
nowledge in writing the legal and regulatory duties entailed and are
aware of the potential sanctions applicable to insider dealing, as
opposed to the provision of the MAR4, where the issuer is required to
fulfil the mentioned requirement.

1 Ibid.

2 Armour J., Awrey D., Davies P., Enriques L., Gordon J.N., Mayer C.P., and
Payne J., Principles of Financial Regulation, Oxford, 2016, 188.

3 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art.
18(1).

4 Ibid., Art. 18(2).

176



4.3. Prohibition of Insider Dealing under Georgian Law

The Law of Georgia on Securities Markets provides for a prohibi-
tion of insider dealing and requires that “an insider or a person who
knowingly receives inside information from an insider may not: a)
acquire or sell, for himself/herself or on behalf of a third person, di-
rectly or indirectly, the publicly held securities of a reporting company
or companies on which he/she has inside information; b) disclose
inside information to a third party unless such a disclosure is made
due to his/her activities or professional or official duties; c) give a re-
commendation to a third party, or procure a third party to acquire or
dispose of publicly held securities, on the basis of inside information.”

Similar to the Law on Securities Markets, the MAR also provides
for three types of prohibitions: the prohibition of insider dealing,
prohibition of recommending or inducing, as well as prohibition of the
disclosure of inside information.2 However, the content of the prohi-
bitions established by the MAR differs from the substance of the pro-
hibitions in the Georgian Law.

Firstly, the MAR prohibits a person to engage or attempt to engage
in insider dealing.? As discussed already in the Chapter B, Art. 8(1)
MAR determines what constitutes insider dealing. In this regard, the
first prohibition (a) provided from the Law on Securities Markets is
in accordance with the insider dealing provision set out in the Art.
8(1) MAR, since the latter requires that a person, possessing inside
information, uses such information to directly or indirectly acquire or
dispose of financial instruments to which that information relates, for
its own account or for the account of a third party. The difference
between these provisions lies within the usage of the term ‘securities’
and ‘financial instruments’ as it was already discussed in this Chap-
ter.

1 The Law of Georgia on Securities Markets, Art. 45(3).

2 Brellochs M., Schmolke K. U., and Semrau S., Marktmissbrauchsverord-

nung: Verordnung (EU) Nr. 596/2014 tber Marktmissbrauch, Edited by L.

Klohn, Miunchen, 2018, 649.

3 Regulation (EU) No 596/2014 of the European Parliament and of the Council

of 16 April 2014 on market abuse (market abuse regulation) and repealing

Directive 2003/6/EC of the European Parliament and of the Council and

Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art. 14.
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On the other hand, the Art. 8 (1) MAR not only prohibits a person
to engage in insider dealing, but also requires a person not to attempt
to engage in insider dealing. In this regard, Georgian provision differs
from the requirement of the MAR, since the Law on Securities Mar-
kets only prohibits acquiring or selling publicly held securities by
using inside information and does not refer to the attempt to engage
in insider dealing. The standard set out in the Georgian Law with
respect to the prohibition of insider dealing can be regarded as relati-
vely low in comparison with the MAR, since an attempt to sell or
acquire financial instruments does not fall into the scope of the pro-
hibition determined in the Law on Securities Markets.

Furthermore, the Art. 8 (1) MAR states that the use of inside
information by cancelling or amending an order concerning a financial
instrument to which the information relates where the order was
placed before the person concerned possessed the inside information,
shall also be considered as insider dealing!, as opposed to the Geor-
gian regulation, which does not regulate this matter. Moreover, the
Georgian Law on Securities Markets does not entail similar provision
to the Art. 8 (1) MAR, concerning the submission, modification or
withdrawal of bids in relation to auctions of emission allowances or
other auctioned products.2

Secondly, the Georgian Law prohibits the disclosure of inside infor-
mation to a third party unless such a disclosure is made due to his/her
activities or professional of official duties. This prohibition can be re-
garded as an analogue for the prohibition set out in the Art. 8 (1)
MAR, which prohibits unlawful disclosure of the inside information.
It is important to note that the MAR also underlines the fact that the
disclosure of inside information made in the normal exercise of an
employment, profession or duties does not constitute an unlawful
disclosure of inside information3, meaning that the wording of the
respective clause in the Law on Securities Markets aligns with the
objectives of the MAR in this regard.

Thirdly, the MAR prohibits a person to recommend another person
engage in insider dealing or induce another person to engage in in-
sider dealing. Similar to this respective provision of the MAR, the Law
on Securities also prohibits recommending a third party to acquire or

1 Ibid., Art. 8(1).
2 Ibid.

3 Ibid., 10(1).
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dispose publicly held securities by using inside information. However,
with respect to the term ‘induce’ used in the MAR, the Georgian Law
uses different term, in particular, to ‘procure’ a third party to engage
in inside dealing. The term ‘procure’ has broader meaning than the
term ‘induce’ and since procure refers to the activities with respect to
endeavouring, taking measures, obtaining by care or effort, prevailing
upon, inducing or persuading.! As for the term ‘tnduce’, it refers to the
act or process of enticing or persuading another person to take a
certain course of action.?2 In this regard, the term ‘induce’ is more
specific and more precise in comparison to the term ‘procure’ serving
as a broader term, which includes the meaning of ‘induce’ within its
scope. Deriving from the broad nature of the term ‘procure’ and the
broad field of interpretation made available from this term, in order
to avoid misleading interpretation of the term ‘procure’ it is re-
commended that this term is changed to the term ‘induce’ in the res-
pective provision of the Georgian Law.

It is important to note that apart from the prohibition set out in
the MAR with respect to recommending or inducing that another per-
son engages in insider dealing, the MAR specifies the events when
this prohibition can be made use of. In particular, the MAR lists
possible events when the case of recommending or inducing another
person to engage in insider dealing arises. Namely, the MAR deter-
mines that this prohibition applies when a person possesses inside
information and recommends or induces another person acquire or
dispose of financial instruments to which that information relates or
cancel or amend an order concerning a financial instrument to which
that information relates.? However, this kind of specification is not
given in the Georgian Law on Securities Markets, since it only refers
to the acquisition or disposal of the securities by using inside infor-
mation and does not refer to the cancellation or amendment of an
order concerning financial instruments.

1 The Oxford English Dictionary, Edited by J.A. Simpson and E.S.C. Weiner,

2nd edition, Oxford, 1989, 559.

2 Black’s Law Dictionary, Edited by B.A. Garner and H. C. Black, 7t edition,

St. Paul, Minn, 1999, 779.

3 Regulation (EU) No 596/2014 of the European Parliament and of the Council

of 16 April 2014 on market abuse (market abuse regulation) and repealing

Directive 2003/6/EC of the European Parliament and of the Council and

Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art. 8(2).
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In addition, the Art. 8 (3) of the MAR contemplates that the use of
recommendations or inducements amounts to insider dealing where
the person using recommendation or inducement knows or ought to
know that it is based upon inside information.! This provision is of
great importance for the prohibition of recommendations and indu-
cements by using inside information, since the knowledge factor of the
inside information from the person who engages in insider dealing is
essential to assess this behaviour as an insider dealing. On the other
hand, the activities of a person who acquires or disposes the financial
instruments as a result of recommendations or inducements by inten-
tionally and knowingly using the inside information amount to insi-
der dealing, which is also a very important aspect of insider dealing
determined by the MAR. As opposed to this respective provision of the
MAR, the Georgian Law only prohibits the person who possesses in-
side information and recommends or induces another person to
acquire or sell financial instruments based on that inside information
and does not explicitly assess the activities of the another person who
acquires or disposes financial instruments by using such inside infor-
mation as an insider dealing. As a result, the Georgian Law in this
regard is incomplete and very general, since it lacks a very essential
element of this respective market abuse offense.

In the end, it is worth mentioning that Georgian Law does not refer
to the buy-back programs, stabilization measures of securities or
selection disclosures as the events excluded from insider dealing, as
opposed to the approach taken by the MAR.

4.4. Public Enforcement of Insider Dealing and Sanctions
Required by Georgian Law

Prohibition of insider dealing regulation on a public level is re-
gulated under the Law on Georgia on Securities Markets. Even
though the Law on Securities Markets does not explicitly entail provi-
sions specifically with respect to the enforcement of insider dealing, it
determines general grounds for administrative and criminal liability
for the violation of the securities legislation of Georgia, which certa-
inly includes the liability for the violation of the insider dealing pro-
visions as well.

1 Ibid., Art. 8(3).
180



The types and characteristics of violations of the legislation on the
securities are prescribed under the Law on Securities Markets and
the amounts of the sanctions and the procedure for their imposition
is defined by the Georgian NCA.! In addition, the Law on Securities
Markets refers to the possibility of imposing criminal liability in the
event the violation of the regulation of securities markets is
committed in aggravated circumstances.?2

The NBG is entitled to impose sanctions on a regulated securities
market participant in the event of violation of: the rules of securities
offering, the requirements of the securities legislation, the license
rules, the securities circulation and other rules, the requirement of
Anti-Money Laundering legislation.? Furthermore, the NBG is empo-
wered to sanction the securities markets participant in the event of
engagement in an unhealthy or hazardous industrial practice.4 Deri-
ving from the wording of the provisions of the Law on Securities Mar-
kets, it can be assumed that this Law does not explicitly regulate the
legal consequences of the prohibition of insider dealing, meaning that
the Law does not entail specific provisions, measures or sanctions
required specifically for this kind of market abuse.

4.4.1. Administrative sanctions to be imposed by the NBG

As for the administrative sanctions to be imposed by the NBG in
the event of the violation of the securities regulation, the NBG is
entitled to apply the sanctions specified in the Law on Securities Mar-
kets sequentially, or apply them non-sequentially based on a violation
and seriousness of a potential risk.> While imposing the sanctions for
the violations of the securities markets regulation, the NBG may:
send a written warning; introduce special measures or issue an
instruction, and take measures to rectify the violations within the pe-
riod defined by the NBG; impose monetary fines; suspend the sig-
natory rights of a member of a governing body of the regulated secu-
rities market participant and require this legal entity to permanently

1 The Law of Georgia on Securities Markets, Art. 55(1).
2 Ibid., Art. 55(3).
3 Ibid., Art. 551(1).
4 Ibid., Art. 551(1)(g).
5 Ibid., Art. 551(2).
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or temporarily remove this person from the office; terminate or sus-
pend certain operations, suspend or restrict the distribution of profits,
issue of dividends and material incentives, raising of remuneration of
labour, and assumption of new obligations; demand that a controlling
person cancel or restrict control in the case of failure to submit fi-
nancial or other information to the NBG, or detection of another vio-
lation; revoke a license for a respective activity.! It is important to
note that the sanctions imposed by the NBG shall correspond to the
seriousness of the violation and the potential risk.2

The sanctions determined in the securities regulation of Georgia is
in compliance with the powers of the NCAs in terms of imposing ad-
ministrative sanctions required by the MAR. As a general rule, the
approach taken by the MAR when it comes to setting the minimum
sanctions to be imposed by the NCAs is also general and non-detailed,
as it is also seen from the Georgian regulation, where the sanctions to
be imposed by the NBG are not specific and serve the purpose of
widening the scope of powers of the NBG.

The Georgian regulation in this regard deviates from the European
legislation in two following aspects: firstly, the MAR requires the
Member State to ensure that the NCAs have the power to issue a
public warning, which indicates the person responsible for the infrin-
gement and the nature of infringement3, whereas the Georgian Law
only empowers the NBG to send a written warning, without indica-
ting that this written warning shall be public as well; secondly, the
MAR entitles the NCA to issue the maximum pecuniary sanctions of
at least three times the amount of the profits gained or losses avoided
as a result of the infringement4, as opposed to the Georgian approach,
which does not specify neither the maximum nor the minimum amo-
unt of the monetary sanctions. In addition, the MAR specifies the mo-
netary sanctions to be imposed to the legal and natural persons?,

1 Tbid.

2 Tbid., Art. 551(3).

3 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art.
30(2).

4 Tbid.

5 Ibid.
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whereas the Georgian Law does not differentiate between the pecu-
niary sanctions to be used with the legal and natural persons.

As for the monetary sanctions to be imposed by the NBG, the Order
issued by the President of the National Bank of Georgia determines
the rules concerning the monetary sanctions for the violations of the
securities legislation of Georgia. Pursuant to the Order, in the event
of insider dealing or the misuse of inside information, the person will
be charged with a fine in amount of 10 000 GEL and the fine to be
imposed in this sum will be charged on each infringement.! The Geor-
gian regulation only sets a fine of a fixed sum and does not take into
account the profits gained or losses avoided through the infringement
of insider dealing regulation. In this regard, the Georgian approach is
rather superficial and needs to be adapted in accordance with the
approach taken by the MAR. The fixed sum of the fine established by
the NBG does not correspond with the actual characteristics and
seriousness of the infringement and can be extremely low in compa-
rison to the financial profits gained or losses avoided for the person
who violated the securities markets regulation.

4.4.2. Criminal liability for the infringement of insider
dealing prohibition

Georgian legislation recognizes insider dealing as a criminal offen-
se. Pursuant to the Criminal Code of Georgia, unlawful collection,
transfer, disclosure or use of inside information for the purpose of
transferring, using or disclosing such information shall be punished
by a fine or corrective labour for up to 1 year, or with imprisonment
for a term of 2-4 years, with or without deprivation of the right to hold
an office or to carry out activities for up to 3 years.2 The cornerstone
of referring to insider dealing as criminal offense by the Criminal
Code of Georgia relates to the fact of unlawful collection, transfer,
usage or disclosure of inside information. Furthermore, if the criminal
offense mentioned above is committed: by a group of persons with
prior agreement, repeatedly, by abusing one’s official position, for

1 The President of the National Bank of Georgia, “The Order on establishing
the Rules on determining, imposing and enforcing the monetary sanctions for
the infringement of the securities legislation of Georgia”, dated February 14,
2012, N35/04, Art. 4(1).
2 The Criminal Code of Georgia, Art. 202(1).
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mercenary purposes or with other personal motives, which has re-
sulted in considerable damage — it shall be punished by a fine or
imprisonment for a term of 4-7 years, with or without deprivation of
the right to hold an office or to carry out activities for 5 years.!

As opposed to the approach taken by the CRIM-MAD, the Georgian
legislation pays special attention to the inside information and not to
the fact of committing insider dealing itself. In particular, the Crimi-
nal Code of Georgia entails a general prohibition and does not expli-
citly regulate the events related to the insider dealing. For instance,
the event of recommending, or inducing another person to engage in
insider dealing is not provided in the Criminal Code of Georgia,
whereas the CRIM-MAD specifically requires to recognize this acti-
vity as a criminal offence at least in serious cases and when
committed intentionally.2

As for the nature of criminal sanctions, similar to the MAR, the
CRIM-MAD also differentiates the sanctions to be imposed to legal
and natural persons, which is not the case in Georgian legislation. In
addition, the CRIM-MAD distinguishes between the insider dealing,
recommending or inducing another person to engage in insider de-
aling and the unlawful disclosure of inside information itself and
imposes different kind of criminal sanctions for these offences,? whe-
reas the Georgian legislation follows a very general and broad appro-
ach. Furthermore, the CRIM-MAD specifies the criminal liability to
be imposed on the legal persons based on a power of representation of
the legal person, an authority to take decisions on behalf of the legal
person, or an authority to exercise control within the legal person+
and entails criminal liability in the event of the lack of supervision or
control>, whereas the Georgian legislation does not refer to these
matters.

Moreover, the Georgian legislation only includes monetary fine,
imprisonment, corrective labour and deprivation of the right to hold
an office or to carry out the certain activities, as opposed to the CRIM-

1 Tbid., Art. 202(2).

2 Directive 2014/57/EU of the European Parliament and of the Council of 16
April 2014 on criminal sanctions for market abuse (market abuse directive),
Art. 3(1).

3 Ibid., Art. 7(2) and Art. 7(3).

4 Tbid., Art. 8(1).

5 Ibid., Art. 8(2).
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MAD, which lists further sanctions for criminal offences related to
insider dealing, such as, exclusion from entitlement to public benefits
or aid, placing under judicial supervision, judicial winding-up and
etcl. On the contrary, the Criminal Code of Georgia does not impose
these specific kinds of criminal penalties and is only restricted to the
general criminal sanctions.

4.5. Supervision of Insider Dealing in Georgia

The Georgian Law on Securities Markets lists the powers of the
Georgian NCA in the event a person violates the requirements of this
respective Law, the procedures established by the NBG or the legis-
lation, or his possible action poses a threat to investors’ interests.2 In
this regard, the NBG is entitled: to request that the violating person
take necessary measure to ensure that his activities are in compliance
with the requirements of the legislation within the time set by the
NBG; to suspend the sale or transactions of securities; to suspend the
violating party from participating in the securities markets for a
certain period; impose liability on the violating person under the Law
on Securities Markets and a normative act issued by the NBG.3

In terms of granting the NCA with the wide supervisory powers,
the Georgian legislation is not as comprehensive as respective pro-
visions of the MAR. In particular, the MAR requires that NCAs have
access to any document and data, to carry out on-site inspections, to
enter the premises of natural and legal persons in order to seize
documents and data4, which is not set out in the Georgian Securities
Markets regulation, meaning that the NBG might not be entitled to
exercise these powers in the event of infringement of securities mar-
kets legislation. In addition, as opposed to the MAR, the Georgian
legislation does not explicitly empower the NBG to take all necessary
measures to ensure that the public is correctly informed, inter alia,

1 Tbid., Art. 9.
2 The Law of Georgia on Securities Markets, Art. 55(2).
3 Ibid.
4 Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, Art.
23(2).
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by correcting false or misleading disclosed information?!, which refers
to the very important publicity aspect of the supervisory power of the
NCA, since the fact that the public is correctly informed is of essential
importance in the process of proper functioning of the regulated
securities markets.

5. PRIVATE ENFORCEMENT OF INVESTORS’ CLAIMS
ARISEN FROM INSIDER DEALING UNDER GEORGIAN
CIVIL LAW

5.1. General Framework for the Civil Liability in Georgia

The legal system of Georgia shares the particularities of the Ro-
man-German civil law system, since it follows codified approach of the
primary sources of law and relies upon Roman foundations2. After the
dissolution of the Soviet Union, Georgia adopted a new Civil Code,
which entered into force in 1997. The Civil Code is merely based on
the Civil Code of the Federal Republic of Germany, it shares the
foundations of the pandectic law and unambiguously distinguishes
between the private and the public law.? Georgian Civil Code consists
of the General Provisions, Property Law, Law of Obligations, In-
tellectual Property Law, and Family and Inheritance Law. More
specifically, the Law on Obligations includes the General Part, Ge-
neral Provisions on Contract Law, Special Part on Contract Law and
the Provisions on the Statutory Obligations. Tort Law is regulated
within the scope of the Statutory Obligations and it consists of general
and special provisions.

The civil liability can be imposed on a person in the event of the
breach of contractual or statutory obligations. The key ground for the
applicability of the tort law provisions and excluding the provisions of
the contract law, relies on the matter that there is no contractual re-
lationship between the person causing the damages and the affected
person, meaning that in the event there is a contractual relationship
between the parties the issue of imposing the civil liability will be

L Ibid.

2 Malmstrom, A., The System of Legal Systems, Scandinavian Studies in Law,
No. 13, 1969, 131.

3 Commentary of the Georgian Civil Code, Band I - General Provisions of the
Civil Code, Edited by L. Chanturia, T. Darjania, and G. Jugheli, Thilisi, 2017,
VIII.
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resolved through the provisions of the contract law, excluding the
provisions of the tort law. As for the insider dealing scenarios, since
the infringement of insider dealing regulations is an independent and
separate market abuse offence and is not related to any contractual
relationship between insiders and investors, the present article will
discuss the matter of civil liability within the scope of the tort law.

5.2. Legal Grounds for Private Claims of Investors arisen
from Insider Dealing in Georgian Tort Law

Similar to the approach taken by the legislator in Germany, the
Georgian Law on the Securities Markets does not entail any provision
with respect to compensating the damages of investors as a result of
insider dealing.! However, the circumstance that this kind of provi-
sion does not exist in Georgian legislation does not necessarily refer
to the fact that it is impossible to claim compensation for the damages
caused from insider dealing.

In particular, the fact that the Law on Securities Markets does not
empower investors with this kind of specific right, does not hinder
investors from the possibility to claim compensation via the private
enforcement. On the other hand, since there is no specific rule that
expressly entitles the investors to raise such claims as a result of
insider dealing, and deriving from the fact that there is no current
case law in Georgia in this regard, the courts in Georgia will carefully
and thoroughly address the issue of whether these kind of claims are
admissible. In addition, the courts of Georgia will try to interpret the
respective norms of securities legislation to examine the initial will of
the legislator with respect to granting the investors with the right to
rise compensation claims in the event of infringement of insider dea-
ling regulation.

Prior to discussing specific tort law grounds for the liability of the
insiders it needs to be noted that the scholars generally exclude the
possibility to raise civil claims as a result of infringement of insider
dealing prohibitions based on contractual provisions, unjust enrich-
ment or quasi-contractual grounds. Firstly, the investor can raise
his/her contractual claims against the insider only in the event the

1 Robakidze S., The Deals concluded through the Misuse of Inside Information
and its Legal Consequences in Civil Law, in The Compilation of Corporate
Law, 159-268, Thilisi, 2011, 243.
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transaction on the purchase of the securities is concluded without the
participation of the intermediary (Face-to-Face Deals).! However,
since the Law of Georgia on Securities Markets only allows deals with
participation of a brokerage company or an appropriate license holder
financial institution on the regulated capital market (unless there is
a sophisticated/experience investor involved in the transaction)? the
issue of raising contractual claims will not be addressed in this article.
Secondly, the scholars believe that the deal concluded through the
infringement of insider dealing provisions cannot be considered as
void pursuant to the Civil Code of Georgia, since the result of the
voidance of the deal is only addressed to the insider and will not be
achieved for the both parties of the deal.3 Following this reasoning,
the scholars also exclude the possibility of raising claims based on the
provisions of unjust enrichment.4 Thirdly, raising quasi-contractual
civil claims on the basis of the principle culpa in contrahendo is seen
as legally unreasonable, since the inside information cannot be
disclosed only to the particular investor and potential party of the
contract, unless the disclosure is made through the Due Diligence pro-
cedure.5

As for the persons, who can be held liable for the insider dealing
through the private enforcement, generally, the addressees of the
liability for the infringement of insider dealing provisions are the
members of the governing body of the issuers, since in most scenarios
they are the ones in possession of inside information.¢

5.2.1. Raising compensation claims under the Sec. 992 of the
CCG and Sec. 3096 of the CPCG

In the German legal doctrine the scholars state that the civil lia-
bility of the insider can only be considered if the insider has violated

1 Assmann/Schutze, Handbuch des Kapitalanlagerechts, §14, Rn. 59, in: Ibid.,
244,

2 The Law of Georgia on Securities Markets, Art. 18(4).

3 Robakidze S., The Deals concluded through the Misuse of Inside Information
and its Legal Consequences in Civil Law, in The Compilation of Corporate
Law, 159-268, Thilisi, 2011, 244-45.

4 Tbid., 252.

5 Ibid., 248.

6 Tbid., 243.
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the protective norm, which aims at the protection of the interests of
investors.! The norm can be regarded as protective if it has an indi-
vidual protective character.? It needs to be noted that despite of the
fact that Georgian civil law is merely based on the BGB, unders-
tanding of the civil liability with respect to the existence of the pro-
tective norm is different. In Georgian civil law the person can claim
compensation for damages in the event the prerequisites for the Sec.
992 of the CCG are fulfilled, irrespective of the fact whether the spe-
cific violated norm serves as a protective norm or not.

However, if the reasoning of the German scholars will be followed,
in order to impose civil liability on the insider based on the Sec. 992
of the CCG the provision of the Securities Markets Law needs to serve
as a protective norm. The issue whether the norm prohibiting insider
dealing, in particular, Art. 45 of the Law on Securities Markets, de-
pends on the content, purpose and, more importantly, its function to
prohibit insider dealing.3 Since the purpose of the prohibition of in-
sider dealing is to protect not only the collective trust of investors, but
also individual interests of market participants4, the provision with
respect to the prohibition of insider dealing can be considered as a
protective norm having the purpose of protecting the interests of in-
vestors individually and collectively.

The general ground for imposing the civil liability through the tort
law 1s based on the Sec. 992 of the CCG under which “a person who
unlawfully, intentionally or negligently causes damage to another per-
son shall compensate the damage to the injured party.”®> The present
Section of the Civil Code is the laying foundation for the tort liability
and it establishes the key prerequisites for imposing tort liability. It
is essential to note that in order to impose tort liability the following

! Larenz Karl/Canaris Claus-Wilhelm, Lehrbuch des Schuldrechts, Band I1/2,
besonderer Teil, 14 Auf., 1994., Rn 31, in: Ibid., 249.
2 Buck-Heeb P., Kapitalmarktrecht., 7. Auflage, Heidelberg, Hamburg, 2014,
105.
3 Robakidze S., The Deals concluded through the Misuse of Inside Information
and its Legal Consequences in Civil Law, in The Compilation of Corporate
Law, 159-268, Thilisi, 2011, 250.
4 Die Européisierung des Georgischen Wirtschaftsstrafrechts: Tagungsband,
Bearbeitet von B. Jishkariani und M. P. Wallmer, Thilisi, 2017, 178.
5 The Civil Code of Georgia. sec. 992.
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prerequisites need to be fulfilled cumulatively: the intentional or neg-
ligent unlawful action, damage, causality between the unlawful ac-
tion and caused damage.!

Consequently, in order to hold an insider liable based on the Sec.
992 of the CCG, the essential prerequisite is the actual damage, re-
sulted from the misuse of insider information and intentional or
negligent action from the insider.2 Deriving from this provision, in the
event of claiming damages as a result of violation of the insider
dealing regulation, following prerequisites need to be fulfilled: firstly,
the fact of insider dealing, as an unlawful act, committed through
intentional or negligent activity of the insider; secondly, the damages
from investors’ side, which, in most scenarios, results in the signify-
cant decrease of the price of publicly traded securities; thirdly, the
causality between the unlawful act of the insider and the caused da-
mage (price-decrease) from this particular activity. It needs to be no-
ted that the investors are required to prove the causality between the
committed insider dealing and his/her own damages,3 meaning that if
investors’ damages are resulted from a different fact or factor other
than insider dealing, they won’t be able to execute their claims aga-
inst insiders, since causality requires that the caused damages are
the result of the certain misconduct, namely, insider dealing in this
case.

In the event the insider dealing was committed and the insiders
concluded deals on publicly held securities by using the inside infor-
mation, the investors can generally claim the damages considering
the amount of the affected shares, their value before the concluded
deal and after the conclusion of the deal which was executed as a
result of insider dealing.

Apart from the possibility to apply the Sec. 992 of the CCG, the
Civil Procedure Code of Georgia sets out the summary procedure for
claims for damages caused by some tortious acts?, under which a

1 The Supreme Court of Georgia, Chamber of Civil Cases, Award dated
September 30, 2016, N-as-504-481-2016.

2 Robakidze S., The Deals concluded through the Misuse of Inside Information
and its Legal Consequences in Civil Law, in The Compilation of Corporate
Law, 159-268, Thilisi, 2011, 251.

3 Buck-Heeb P., Kapitalmarktrecht., 7. Auflage, Heidelberg, Hamburg, 2014,
106.

4 Civil Procedure Code of Georgia, Chapter XXXIV3.
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claim for damages sustained as a result of a criminal offense or an
administrative infraction shall be reviewed.! As discussed in the pre-
vious Chapter of this article, Georgian legislation and in particular,
the Criminal Code of Georgia recognizes insider dealing as a criminal
offense, meaning that in the event there is a final court decision
issued by the Criminal Court, the affected person can claim the da-
mages in the Civil Court relying on the respective Sections of the Civil
Procedure Code of Georgia, together with the general foundation for
compensating the damages as set out in Sec. 992 of the CCG.

In such event, the judge shall deem the fact of damage as es-
tablished, which is confirmed by the decision of the Criminal Court2,
and the Court does not examine the existence of the unlawful act
(criminal offense), the causality between the unlawful act and the ca-
used damage, since the damage as a result of this unlawful act is dee-
med to be established.?

On the other hand, the calculation of the amount of the damage in
this scenario is considered rather controversial, since the person cla-
iming for the damages is responsible to provide the Court with the
official document which states the amount of the damages, unless the
judgement of the Criminal Court states the exact amount of the
caused damages. Consequently, in the process of hearing these kind
of cases, the prejudicial meaning is only given to the fact of the da-
mage and the causality4, making the amount of the damages not being
proven a priori.’

In the event the claimant is filing a claim for the compensation of
damages caused through an unlawful act, and in this case — insider
dealing, he/she is entitled to claim the restitution of the initial status
quo or alternatively if it is impossible to maintain the initial status

1 Tbid., sec. 30916,
2 Ibid., sec. 30920(2).
3 Meskhishvili K., Practical Analysis of the Particularities of the Hearing of
the Claims for the Damages caused through Unlawful Acts, Student Law
Journal, 2012, 95.
4 The Supreme Court of Georgia, Chamber of Civil Cases, Award dated April
10, 2016, N-as-176-163-2015.
5 Meskhishvili K., Practical Analysis of the Particularities of the Hearing of
the Claims for the Damages caused through Unlawful Acts, Student Law
Journal, 2012, 96.
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quo, the claimant is empowered to claim the damages inflicted thro-
ugh the particular criminal offense.!

Deriving from this respective legal basis established in the Geor-
gian legislation, the ‘victims’ of insider dealing, namely investors, can
rely on the sufficient legal grounds given in the CCG while presenting
their claims in the Civil Court of Georgia in the event there is a de-
cision rendered by the Criminal Court, which recognizes the fact that
insider dealing was committed and the damage was occurred from the
side of investors. The investor’s claim may rely on the Sec. 992 of the
CCG as a general foundation for compensating the damages in Geor-
gian tort law and the Sec. 30916 of the CPCG as a supportive special
norm. However, as already mentioned, in such scenario, the investors
have to prove the amount of monetary damages that they suffered
from and they don’t need to prove the fact of insider dealing, as an
unlawful act, as this fact will already have a prejudicial meaning.

CONCLUSION

Due to the fact that insider dealing as a crime is extremely hard to
investigate and detect, it is crucial for the legislator to not to leave
loopholes in the law, to avoid the legal uncertainty while providing
the regulatory framework in this regard. As it is demonstrated from
this article, the Georgian regulation regarding prohibiting insider
dealing and namely the Law of Georgia on Securities Markets can be
regarded as incomplete and rather general, meaning that currently
the insider dealing regulation set out in the Georgian law is not up-
to-date and compliant with the challenges the participants of the
modern capital markets might face, which consequently refers to the
fact that this framework does not provide investors with sufficient
degree of protection. Therefore, investor protection standard to be
achieved through Georgian legislation currently can be regarded as
insufficient and low.

Since Georgia needs to comply with the requirements set out in the
AA and in particular, needs to approximate its legislation with res-
pect to capital markets to the current EU framework, the Law on
Securities Markets needs to be updated and following key aspects
need to be taken into account in this regard: 1) Firstly, the definitions

I Ibid., 99.
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and terms given in the Law on Securities Markets need to be changed
and updated, based on the approach taken by the MAR: the most
important aspect in this regard is to update the definition of inside
information; Since the definition of inside information given in the
Law on Securities Markets is insufficient and incompliant with the
definition elaborated in the EU legislation, it is necessary that this
issue is treated very carefully in terms of broadening the scope of this
definition. 2) Secondly, the NBG shall be given the access to the list
of people who have access to inside information, as it is essential for
the purposes of supervision that the NCA has an actual power gua-
ranteed under the national law to request the lists of insiders; in
addition, the Georgian Law shall include the obligation of the issuers
to take reasonable steps to ensure that the people on the insider list
acknowledge in writing the legal and regulatory duties entailed and
are aware of the potential sanctions applicable to insider dealing; 3)
Thirdly, the Law on Securities Markets along with the prohibition to
acquire or sell publicly held securities, shall refer to the attempt to
engage in insider dealing; 4) Certain specifications need to be implied
in the Georgian Law, for instance, along with the acquisition or dis-
posal of the securities, the Law shall also refer to the cancellation or
amendment of an order concerning financial instruments while prohi-
biting insider dealing; additionally, the Law shall also refer to the
buy-back programs, stabilization measures of securities or selection
disclosures as events excluded from insider dealing; also, an attempt
to sell or acquire the financial instruments shall fall into the scope of
the prohibition determined in the law; 5) The Law shall explicitly re-
gulate the legal consequences of the infringement of insider dealing
prohibitions, in particular, the certain measures and sanctions requ-
ired specifically for this kind of market offence; 6) The supervisory
powers of the Georgian NCA need to be broadened and widened, in
order to achieve the sufficient supervisory standard of monitoring the
functioning of the securities market set out in the MAR; Furthermore,
the NBG needs to be granted the power and official duty at the same
time, to promptly inform the public with respect to the respective vio-
lations of the securities markets legislation.

As for the sanctions to be imposed for the violation of insider
dealing regulation, the Georgian law only sets a fine of a fixed sum
and does not take into account the profits gained or losses avoided
through the infringement of insider dealing regulation. In this regard,
Georgian approach is rather superficial and needs to be adapted in
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accordance with the approach taken by the MAR. In particular, the
regulation should differentiate between the sanctions to be imposed
to natural and legal persons, the maximum amount of the sanctions
needs to be determined and the amount of the sanction needs to be
calculated on the basis of the actual profits gained or losses avoided
through the violation. Otherwise, the fixed sum of the fine established
by the NBG does not correspond with the actual characteristics and
seriousness of the infringement and can be extremely low in com-
parison to the financial profits gained or losses avoided from the side
of the person who violated the securities markets regulation.

With respect to the provisions entailed in the Criminal Code of
Georgia, it shall provide an explicit regulation of the events related to
the insider dealing, for instance, the event of recommending, or indu-
cing another person to engage in insider dealing needs to be required
in the Criminal Code of Georgia. The Criminal Code of Georgia shall
impose specific kinds of criminal penalties for insider dealing and
shall not be restricted to the general criminal sanctions. With respect
to imposing criminal sanctions and liability, the Georgian legislation
can be regarded as rather incomplete and too general, since it favours
a very broad approach and refers only to the general prohibition of
unlawful usage, disclosure, or transfer of inside information and to
the general criminal sanctions, without introducing specific sanctions
necessary for this kind of criminal offense as established in the CRIM-
MAD.

In the second part of this article, the legal grounds established in
the Georgian legislation have been analysed concerning investors’
rights to claim their damages through the private enforcement in the
event they are affected from the violation of insider dealing prohi-
bitions. The reasoning elaborated in this article has proven that the
private enforcement of insider dealing is an effective measure to en-
sure the sufficient degree of investor protection. Deriving from the
fact that the investors are important participants of the market, and
since the insider dealing regulation primarily protects the functioning
of the markets and investors’ confidence in this regard, it is essential
that the investors are entitled to claim their monetary damages in the
event they were affected by the infringement of insider dealing
prohibitions. In this regard, this article demonstrates that Georgian
Law provides sufficient legal grounds for the investors to rise their
private claims in the civil courts by relying on the tort law provisions
established in the CCG and CPCG, taking into account the fact that
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in such scenarios the most important requirement for the investors is
to prove the amount of damages that they have suffered from.
Finally, it needs to be noted that generally the Georgian Law
aligns with the objectives of the European framework set out in the
MAR and CRIM-MAD. However, with respect to certain specifications
and concepts discussed in this article, the Georgian law is rather
incomplete and superficial, since it lacks essential elements of the
prohibition of insider dealing, follows a very broad approach and is
not as comprehensive as respective provisions of the EU legislative

acts.
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06y gobLodmgeogL, 0y B0 Nbrod v1bsdmoNE gL dgbotrcogL.?

HgboboaolmQ, 53@33363@350b 8003@0[) OGUOOOUOOB bBSBo%ogo bots-
mdol bgmm3g36mmgdoloob 80806mgdacm 03530 dogmBotrgmdl, 6m3

39d3eob gotgdy.

3.2. bgemdg 363@360@05 3oLgemab Loogydggeme

bbg-ob 644-8 33b@ob 80[)8@300), 60380)(’060[) 603@0[} 803(") 3833380}[}

agnd@oc 405-3 anb@ob 8053@3000 30(4)0 md3ob bgwaggén@a&ﬁs. Y}

6)3@360[)0)06 Q0303306)863Q}0 5063350

1 bogodmggemmb n3gboglo LobsBotoemml bodmdoemagm bogdgoms 3oamohel 2021
Bemol 29 bgdd)gabémb Noob-1252-2020 60@06&3300@380.

2 bogotonggemmb nBgbogle Lobodseomnmb bsdmgsmagm bag8gems 3semogol 2015
Bemol 15 c09398060L Neol-697-663-2015 gocooByggiocmgds; badotmggmmml 13g-
boglo LobedoGmemmb LoBmgsmagm bag8gms 3oemodol 2021 Bemol 24 09398360l
Noob-779-2021 gocosBygghoemgdo.
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1306390mqbo 6o go60doeHmb, GmI sxbodbyem dybemdo godmyg-
bgdymo hger8obo ,bgemdg3Emmgdedg yoc0“ mogol mogdo dmosdEgdl
byer3ga@yapglomsb gobgaab paengdeb.!

bgemdg36emgdacesb golgemol B9l sggbL Llz-ob 405-g 3gbemo, -
363 980L 3000 gdL Ll3-0b 644-9 3bemo, beaemm bgemdg36yemgdosb
3oLgemob LodoGommgdéog dggagdl 9BqLeoggal Llz-ob 352-g dnbeme.
030l gomgommaliBobgdom, 6m3 Jobogem Lodotommngdérog motgbody-
6obo? o LobodoGoemm 36)od0030303 50@33363@86(’@06 80[53@0[)
Bmgocoo Bglo ghoemyto 960l gobbomymo o gosboemodgdnemo, Bo-
603@35063 bd)od)oob aossgbobm:gob 350’)@00@ Goéqmobob 53@33363@3—
30Le0b (v 303306 gdnemo Lo Jombgdo 0gbgdo gobbocmyemo.

Bmgoceo Bgbol Bobgogom, bgemdgenamgdol gobgemol yazemgds dbem-
omeE 08 398mbgggode 3gademgde Bo63madgol, oy LobgBgo gommgdy-
9ol o6mg930, GO dgodmmgde go8mgmobrgl 1. goemrgdnemgdel
bogéormee gyleonemgdemnmosdo/gocool goszoemgosdo, ii. gsemEgdneg-
30l 060LomobsmE  (9603960mgbo/v6s 3gmacmlobrobogoc  dgLtay-
gdd) dgbememgdode oo iil. gyemolbdogégdol goemgdymgoal otm-
393°d0.4

bogotoggemmb 18gbsglo Lobodsémenmb 3Goghozol dobgogem, bgem-
39369000 30mg0emolbBobgdnmo gommEgdnmgdol dgbenemgdol dmao-
beogbo, Bo6dmocoggbl Bbotrggdol 3ofggmmoe 8mmbmgbol, &Gm3mmob
3gyLeemgdemmdsy 06393L 3gmoe dmmbmgbol yogemgdol Bo6r8mdm-
3l, Bm3gembogy gobganergbgde bgemdg 3nemgdacob golgemol 8mmbmgbs.
bgem3g367emgdaob gobgemo godmaygbgds bmemme 396mbom, 96 8bs-
6)3000 330005[‘)336000 83[)00@ 605[}&3@363@ 3380053338530. oaod)ma 3o

1 bogomggemmb n3gboglo LobsBotoemml bodmdoemagm bogdgoms 3oamohel 2021
gqaob 04 o360bob Noosb-222-2021 60@0683360@330.
2 308030dg 3., bogoGmggemml Le8mgomodm 3mmgdlol 3896¢o6o, Bogbo 111, om.
éoGd)Uémab é)aqmdd)mémbom, mBnQ)nlm, 2019, 658.
3 bago®oggmmmb y3g6oglo boboBotmmmml bsdmdoemogm bag8gms 3semagol 2021
Bemol 04 0gb0lob Noob-222-2021 gocobygghoemgde.
4 g08530dg 3., bodotaggemml bodmgommogm 3mmgdlolb 30896hoo, Bogbo 111, em.
406600l Bgodhememdom, mdaemabo, 2019, 658.
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bmbo 58m3Byeogoce goblodmgeogh bgemdgtymmgdoob gsobgemol Le-
ogndgemgdbo oo Bgll, 396dme, 080L, ooy Gmol dgndemos bgemdgéy-
g0l 3bocrglb Bmombmgml bgemdg 36 gdoob gobgmms. mnde, gb o6
393m6o3bogl, Gm3 dboérggdo dgoobbdwbgb bgmmdg3émmmgdoob gobg-
ol ©E3(hgd0m 306Hmdgddg. 0y 8borggde 3 ogemgdem o6 obotrggd-
9896, 3odmaygbgdo 306mbali oldmBozoyéo bmdgdo.!

LL3-0b 644-g 3nbemogy 93 93mbgggedo, bgemdgEnemgdosb gobgemol
193e0g80L Bo68mBmdsl 930330690 8gbstrcool dogé bgemdg3Enemgdel
©o603935L/060396™306 3gLEmmgosl, Hmgemary gewobrogds bs3emosbo
bogomol g30oc0(398530. 001330, gl 0bg 96 1beos 0gbob goggdyemoe, 68 8bm-
™ bd3emoobo bogmol googdol dgdmbgggode oggl d9333900L bgem-
39369 gdoob goligemol ya3emgds. 3obmdoms, oy dgbotaool dogé
bgandg3@yargtel @stm3gze gemebegds byapdgz@yagdel gocel goee-
30e0g3030, dbger 398mbgggede, 39333900l bgemdgEyemgdosb goligemol
13030 0g3b Ll 3-0b 405-g 8gbemoo cooggbocmo Bgloo.?

bbg-ob 644-9 335@0, 360)0 85603, 5068000@83&) bBUBQOQ)UG bméo-
3L, Bm3gemoz 3odmoygbgds botomdal bgemdgzeymmgdol 30Bbgdolongal,
1930, 98039 O™, 96 560l My 30gdgemo Bmmbmgbol boagydggema,
2608900 9633560 ©d8b3o6g Bmmbmgbol Loogydzgemos, GmAgembo; do-
00090000 dmmbmgbol boagydggemb 1Bmgdgb. Lo 3obogom doemohd gob-
o6hogl, Gmd 393339m0l JgmEooe Bmombmgbs  bgmmdgEyemgdocsb
3oLgemob Loboo 8bmemmee Llz-ob 644-9 8ybemdg oytrcobmdoom gq6
396bmG 30900920, 30650006 93 bcmE3o30 PIyoemmE 960l Bomomgdnemo
bbg-ob 405-g 3nbemob 8(’080@0 dmmbmgbol  Loazydggem?y, 6)0038@08,
ooc3ob 356)03, bbs-ob 352-359-9 8nb@gbb Umomgbb. ab Bbo@gmosb, 6Hmd
bb3-0b 644-9 Bgbemo 96 560L Immbmgbol odmy30gdgemo boagydggemo.
d9Ldo8oboco, 398339070L Bogr Botacomdal bgemdgénmgdosb goligemal

1 bogodmggemmb n3gboglo LobsBotoremml bodmgdocmagm bogdgoe 3oemadel 2020
Bemol 06 360emal Neob-1166-2019 60@0633300@330.

? oggg-
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3mmbm350b boaot‘)m@fjb@o:;o boqmd:mqm odSa?)o bb3-ob 644-3 8‘35@0,
LL3-0b 352-9 oo 405-9 3bemgdcob Y m0geo 303806:30.1

B30l bob(bganén mSOQbogéobom bbg-ob 644'3 8‘35@0 3«;5333@00
bo6 om0l bgemdg 36memgdol bo 3emosbo dgbenemgdol o odgrob godma-
06069 Bo63m3mdoemo JgmEoo dmmbmgbgdol 8m3EBgLereggdgem bmér-
39030, 6olo 8603369emmgobo ohgothmgs 3ooBbod bgmdyg 3Emmgdocosb
3oLgemob no3Emgdol BHgoemadgdol 3mbhgdLdhdoa.

bbs-ob 639-9 335@0 805[)03@3603[) aasoéqmb 30@@363@330[}, Bo-
6700g0bmb 39833900 Bogmmdeagee O YBEYdEagoE 1bd3emm bogmo.

60g0rm36r03500 765 30m™ bogamol Boroggbol goemgdnmmgdol otmggge
606333l 909z gm0 Bmmbmgbgal:

1L o35¢hgd0mo 3gbemmmgool dmmbmgbs (LL3-0l 642-g yb-
o);

ii.  653900md0b 6o 30mol godmbBmergds 3983390m0b Bogés (LU 3-
ol 643-g 3ybemo);

iii.  bgemdg3memgdsdg no&o b 39mmdal bo 3ol godm (Ll3-
ol 644-9 3ybemo);

iv. Loyl 393306930 b5 3900mdal 6o 30m0b go8m (Lb3-0b
645-9 3ybemo);

08 306mdgdd0, Gmegbog Lobgdgo Go3wgbadyg semhgébohoygmmo 3gm-
65000 3mmbmgbo, oL BgLeogdo ggds IgmEswo dmmbmgbgdol 36 3y-
696300L Lo 3ombo. 8gmEoe dmmbmgbol yemgdsms 306396 gbzo0l bs-
30mbo m0cgdolb yggems Lodebroemgdéog Logbzgde gobbodmgénem og-
Go6rdoolo o gho3mdcomdol gd398ogdotgds, Go3 gnemolblmal, 6Hma

3oeg¥agiel EoGRgggeb ymggar 3mb@ghyey 3gdnbgggede, dgbed-
@868@00 3(’0636}863@0 80(’06)0@0 3(")0’)5(’0360[) 3%@82)0 080)[) 36)00’)6)0—

bahepo.?

1 bogooggemmb ndgboglo LobsBotoremmb Lbadmdocmaogm bogdgoms 3ocmohel 2021
Bemol 04 0gb0lob Noob-222-2021 gocobygghoengde.
2 bogotonggemmb 18g6ogLe Lobodoemenmb Lo8mgsemsogm Logdgms ool 2021
Bemol 04 0gb0lob Noob-222-2021 gocobygghoengde.
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6o6md0b bgemdg 361 gdoloob o 3033069300, LodoGmggmmmb 33g-
boglo LoLodsEmemm Boymomgdl, Gm3 dohgdemo gbemmgdol Bma-
beogbo g08mozbogh bbgo 8gmErsce 8mmbmgbsl. o8 ™l sgomo od3b
9.8. ,,83mmbmgboms go8m3Gopbog” 3mb316Hgbz0ol. dmmbmgboms godma-
Gobogo 3mb3nGgb00 LobgBgo, Bmegloy gémo o 08539 goghmdcoge
39699mgdgd0L IgLododaboce 69809603y dmmbmgbs v6LgdmBl, mydze 9é-
0 dmmbmgbol gobbm&zogmmgds 3306ohglos. 1306ohgbmds gemobrogde
96m0 dmmbmgbol gobbm&z0gemgdel goemgdnemgdsde Lbgo 6gd0lide-
96006 80356009800 L6 56 ZobbmG30gmmEgds gl Fmambmgbs, Ngemy-
308mboemo 3060 396 303moygbgal Lbgs dmmbmgbgdl. botmdol bgem-
3936798930 od5hgd0mo 39LENmgdol Bmmbmgbs bbgs 8gmeoc dmor-
bengbg3c0b 30806093030, Bregmedy Bgla, n3o6ohgloce godmboygbgdgema
dmmbmgbos o g308mEo3boglh bbgs dgmEo dmmbmgbgdl.! odohgdomo
dgbeonemgds odohgdecmo doblos ,,35000Robmb” bgemdgnemgds o
00 330ymazocmmb gbenmgdol 0bhgérglo.

bo6mdol  bgemdg3Emmmgdoloob doBotmgdom, 39833900l ©o8oghg-
domo IgLeyemgdol dmmbmgbs 8960600l 808560 gemabrogds o6 65 3ol
398mbBmEgdol, o6 b5 3cmaobo 65 390md0l 6o 3emmE Ig3gemolb dmmbmg-
0.3 Lobo8 Bborg bgemdg36memgdaob golgamol dmmbmgbol ozemgasl
203mg8990gl, ob goemgdymmos dadotmml odstgdoma dgltyemgdals
dmmbmgbol yogemgdol 03 Jobmdom, ooy Lobgdg o6 960l s8ohgdoma
3qLEemgdol 308mtabogo bdazydgemgdo.t

8b8°3b° 30@80030, 300600536@360 baaaém@ob bob(bsaob 3006833030—

" ogg.

2 demogéodgomo 3., botromdol bgemdgitnmgds - mgmos o 36ogh0ze, -
Q)obo, 2016, 343.

3 bago®oggmmmb y3g6oglo boboBotmmmml bsdmdoemogm bag8gms 3semagol 2021
Bemol 04 0gb0lob Noob-222-2021 gocobygghoengde.

4 bogotonggemmb 18g6ogLe Lobodoémenmb Lo8mgsemsogm Logdgms ool 2021
Bemol 08 mghmBdeol Noob-856-2021 gocesbygghoangde.
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3borgmo emgaahedydo bobgemdg enmgdm obhgeagbol gobbmezogemgds
0300 gm0 dmmbmgbol ya3emgdgoel Lodstmmngdeeg Gg903d0.1

3.3. Fgoemgey®o ceobzgbs

bo& om0l bgemdg 3memgdol d1bgdol gomgoemolbobgdeom Lodmgoems-
Joo 309gbo 39833900 98703l Bmgme|3 bgemdgzeemgdol 8mBemal,
2bg39, byapdgztymglaesb gobigarol yopargtoon.

bgem3g36memgdol 8mdemol yogemgdoo 893339:L 3gydemos oboerggd-
ol 6gd0b30gh ™, ymggemggoto Loogydgmmol g0693g. ©80Lgob
396Lbgoggdom, 39833900l bgemdgzémemgdosb golgemol nogemgds Boér-
308mdo 3bemaemmee 08 3g30bgggada, oy Lobgdgs Ig8LEmmmgdcmol doge
65 30m0060 gLEmmgds o 935Lmob, 398339000L Boge Iohgdemo 3qb-

e gdol dmobemgbol nogemgde 13ggame 0gbo godmygbgdnemo 96 obo
393mygbgdol Igbodemgdemmos 6 s6ligdmab.

4. bgemdg 36emgdob 3mBemob oo bgemdg 3eamgdoesb golgemob
boaoém@abéoso 390939%0

4.1. bgem3g36memgdel 8mdmob Lododmemgdéage 3gcgzgdo

39933900L dogés LL3-0b 636-g Bgbemol 8obgogeor bgemdg3éyemgdals
d96y39¢heLol, gb Bybemogg gobdod30(390L, 68 3933390035 Nbed 97boB®O-
16mb 3gbotrcogl (i) 3gbéyemgdnmo bodydom oo (i) bgemdgeyemgdel
dm3dmoo doygbgdyemo Bosbo.
ymggem 30’)636)303@ 383035333030, 33606Q8b 830[)682)0 @306000, 030—
303U, oy 6o Boobo doogs 3oL bgemdgiémemgdol dmBemoo.? bodotror-
39e0mb n3gboglo boboaoém@m 806306003[}, 6HmI bl 3-0b 636-9 3ybemdo
Bomomgdnmo bgemdg36mmgdol dmBemobol ybeos 9608moncogl:
(1) g3ogphmdGogoce Igbenemgdymmo Lodndom, Em3gmmoy 1beod
o1bs8on®mb 8933390085 dgboacogl oo

1 bogooggemmb ndgboglo LobsBotoremmb Lbadmdocmaogm bogdgoms 3ocmohel 2021
Bemol 04 0gb0lob Noob-222-2021 gocobygghoengde.
2 bogotonggemmb 18g6ogLe Lobodoemenmb Lo8mgsemsogm Logdgms ool 2021
Bemol 21 09393360b Neob-1037-2021 goceobygghocngde.
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(i) obggg, obobot3gd0, GHmBgemo dmozoglh 89botcool doge
3°699e obge gBggdgel, GmBamgda P3ogdatorgde 3mb3dyhy-
@0 botromdal bgemdg3émemgdol 8086g0bocmgol so80s6y60,
oy 3oboblyto Ggbyelgdol dmBocogsol. dogomomoce, elgmo
b3g30030 37960 Boboamgdobo o dmBymdocmmdgdol dgdgbol, G-
dgemog3 Sbmemmee 3636 ghneo bodomdol bgemdgenemgdocosh
393mdenboérg, Lodndomgdobogolbos syzoemgdgemo o 3gndemgdg-
@05 8000 Ubgogob go8mygbgds; 3obgobo-coobocgotagdols oo
099603960 Lodyoemgdgdol, Iglsbtygemgdgemo Ledydom oséomals
Qod0603360, 3(06363@3@0 bBSBOOQ)obOS?)ob 30063330, 6)08 bos-
mdob Lodydomgdabomgol goBgnem godhmdcog > 08 obs-
boto3qol Bmo(3ogL, Gmgembogg, Loge®oyeme, 8oomgdod 89bs6-
©9; 0356 LdoBobmeo gobobmezogems 3o 339memo J3ggdgde.!
bomd0L bgemdg3ememgdol 8mdms 96 smogobypmmgdl 3983390:0L
39bo6c00b Bogé Igbeoemgdyemo bodydoml et gdnmgdol 96oBmoyGgdals
dmgoemgmoaligob, o3, dbggg, oLhOEgds bagdotmggmmmb y3gbogbo bo-
boaoém@mb 3605003000. oaobmos, babaaaém@m 806306@03[}, 6Hmd bb3-
ob 636-9 3bemoo gomgommabBobgdnemo Iglenemgdnymeo Lodydoml v6s8-
®OY6g00l Bobodotrmdgdos:
(1) 8botrgors dmErnl botromdal bgemdg 3memgdol ogds;
(ii) 9gbotrcool Boges dgorobbdgoncmo Lodydoml boBocmol dgbéy-
@do;
(iii) Lodndomb coobéymgosdog 99333900l dogés bgemdgzéy-
agdob 3g8y3ghe-?
bogotoggammb 78gboglo LobsBotomemml 8ogé sggbommo 36od-

d)ogob moEobSOQ, osodd)mbém30Q 33[}63@363@:.@ om3@32>o ol boanaom,

1 bogoroggemmb nBgboglo bobsBotoremmb Lbsdmgdocmagm bogdgos 3ocmodoel 2015
Bemol 15 09399360b Neob-697-663-2015 gocosBygghocmgde.

2 bogotonggemmb 18gbogLe Lobodstommmb bs8mgsmsgm Lag8gems 3semsdolb 2018
Bemol 30 8o0bob Neob-1016-977-2016 gocosbygghocngde.
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GmIgemo(3 GgocmeoE 960l 39bGHnemgdnemo o 960 ob, Godyg3 Bbotgmo
dm0b gogamEgdnmed domgdo-Bodotrgdol ogho.!

bogo®oggemmb 3Bgbogle LobodsGmemmlb doges oggbo 36og-
(00300, boEEMBOL bgemdg 36mmgdol Bo6ggnmatgdgemo brédgdol (Ll3-
ol 629-9-656-g dybemgdo) oé)B 86)000 ©9656gboo 306mbegdgemo 0d3gs-
oo 96 969Lgdl goemgdyemgdel 3gbémemgonemac doBbggol dgbsd-
g98cmddl Bbmemmee Bomgds-Rodotgdol oghel 39wmggbol gBom. 8onbg-
©93500 080bo, Hm8 bgamdg36memgdel 8botrggde 3gademgds 0ygbgb Igoobb-

3gd1emgde, Gm3 Igbenemgdymmo Lodndomb Bowgds owobtnérgds 8owy-
60-80606)360[} odd)ooo, 308603 30@360-50606360[) odOOb 3813@385@0')60 0d

39dmbggaeda, ooy Lbgo 33039870300 Phygococe ol rgds Lody-
domb Jgbemamgdol g3ogdhoe, 3ge gobogds gbemmgdnmme Ledndomb yoé-

yoogol boogydggeme.?

4.2. bocomdol bgemdg 36memgdoesb golgamal boBotmmmgdoge
3gcog3920

bbg-ob 644'8 335@0[} 8053@3000, 5038000060[) 503@0[} 80300 38333300[5

dgydemos 405-g 3bemol dobgogoo yo&o odgol bgemdgiémmmgdsdg. o3
39800bgq380, Igborcog gomgdymod 97bsdmoyéml 39833900L bgemags-
610 g30Lm0b o 393306980 botygde. ©wbadbymme dnbmo 96 dcogqbL
bgem3g367emgd0ob golgemol Lodstroengdéog 99398, qLsdodaboce,
803000335350 bbs-ob 352-9 8Ub@om @0@8350@0 80')8-)@0 Sgbo.
bogotoggammb yBgbogle Lsbodserommmmb gobdothgdem, bgemdgsén-
gd98g o6l 0gdsl, Hobsy 3ocs3981emobs o domgenmmol meé3b&ogo
&gbotygos debioga, byandyzdymgdesb gobgans gimgs. bgandys-
61emgd0ob goligemol 398093, Bbotrggde mogobyegemogdosb bgemdg -
g0 603060 30bggmome  goemEgnemgdel dgbenemgdolbogeb o

1 bogotanggemmb 18gbsoglo Lobodotaremmb LoBmdoemogm Logdgms 3oemohol 2017
Bemol 08 8oobob Neob-746-714-2016 60@0633300@330.

? oggg-
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806Qood3636005 6)3[)00@3300[} 363@0@(’06)0@, o 68b00¢3300b 30030—
@y
bbs-ob 352-9 3'3qu 053b60836b 50@33363@86"@')6 80[53@0[) bo-
o600 gdéng 993 gdl. bl 3-0b 352-g 3bemols 1-cmo bsBocmol dobgeogom,
o7 bgemdg3emmgdol ghm-ghmo dbokg 405-9 Bnbemoo gocmgsemolbo-
69030 306mdgdol 56lgdmdaliol Noél ohygol bgemdgenemgdedy, 85306
domgdnemo 3gLenemgds s Loerggdgemo 8boérggdl neebrgdvm (bodyHom
Q’°M’3582’°)’ boemm bb3-ob 352-9 335@0[} 33-2 6oBocmols 3058Q30m, od
399mbggg0d0 07 bodyHoo 3G dgndemgdgemes dmgoemgl g30Leagde
GO0 9658o7egds. dliger 3g8mbgggqdl bz oo 393693 ooy:
(1) 89dgbocmols bobosmacesh go8m3nboy, go8measbycmos dobo
©o06bgdd;
(i1) Boegdyem Logobl dbotrg g308moygbgdl, goolbgolgal, yozemgd-
603500 EOH3063L, 300508335398 b gocEos 390g3L;
(iii) Boegdyeme Logobo googyscod 96 oomy3o.
dgLodo30boco, 077 OEg0brgds, Gmd Lobgdg o0l botomdel bgendgs-
61 gd00 gomgommolibobgdnm gommgdemgdoms bo 3emoesbo dgbtyemgds,
63 3933390 060493L ya3emgdsl gogogl bgemdg 36mmgdoob o 3gd;3-
39920L 8096 o300 bgemdg 3memgdosb goligemol Bgbo, 3933390 yo3-
g0o og3L:
(1) Bmombmgml gooboemo mobbol 3396 odémbgds (Ll3-ob
352-g 3bemol 1-cmo bobocmo);
(i) 3mombmgml bgemdg 36 gdolemob s 303306981 boérgdo
(Lb3-0b 644-g 3nbemo);
(iii) bgemdg3ememgdoEob golgemolmob gbmor  dmombmgml
8006l 608mo7egds (sLgoalb 9&Lgdmdol 3g8mbgggado) (Llsz-ob
407-g 3ybemo);
530Ln0b, 3933300l Bo6r8mgdmds goemeogdyemgds
(D) 3gbotrogh goobiggh yggamomgte, Goy bgendgzeyarpgdel
boogydggemBg oo (Llz-ob 352-9 8ybemol 1-cwo bobocmo) b

1 Logotronggemmb n8gboglo LsboBotmenmb bvdmdocmogm Logdges 3semsdolb 2017
Bemol 12 ogemobol Noob-1209-1169-2016 gocobygghoemgds.
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(i) gooybocmlb dgbotrcogh 080l ggnemoce 96oBmoyegde, Go3
dooem bgemdg36memgdol Lboogndggemdg o ol odébgdel 3g-
bodemgdemmoss o6 oébgbmbb (Lb3-0b 352-9 dybemol 3g-2 bo-
Boemo).

Jocommo LobeBotomm 3Gogdhoge, bgogh 393mbggeqdde, dotomo-
© 03 30356007 gd00 300G GIS, HMI BmgLo bobgdge 3gbotools
3b&0ob b5 3cma0b0 gbenemgds o 3933390 3ol bgemdyg 36mmgdocsb
bbs-ob 644-3 anb@ob boosnd:m@%g, boboaoém@m 33333300[) ogob(‘)gbb
39b06000Lmgal a3 9608onErgdoL bl -0l 644-9 oo 352.2(s) 3nbemals
boagndggamBg, goboocob, Gmgmeay Bglo 8lgogh 398mbggggddo 893339000l
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dng3mds dogdymo qbtyamgdol o Lotgzgdamal odénbgdel goemcog-
Iemgdod, odébgdol dgndemgdmmmdol dg8mbgggade 30 ognemoe ©608-
Qoyigab gocnegdyargle.

236



»P336, LOFOG (B3I ML IMIFWHII60...“ -d0GNMOP0 306MEOL
3630903C0LIVXV0 3WHTBITWINL N6GIEBNS ©S 30L3V6 dIMIPVN65GHI
083360003300

onmébo 39 533[}53360&3‘

dqbogoemo

Lo 3mbLhodyEee 383060h030lRH0 3030 Bgmmpmemmgaydoc domgdy-
@05 dotr0moo 396mbol 36:903dnemol goblLbs Logyggdom - ,Bggb, boem-
bo...“. gb 03E0B>- 3063903300 3bLHOGYEEL 36>903dyemal gEcg306 Bqbo-
39l Bo68moggbl. oG ontooym mghGobsbo o Logzmbl-
0030 LobodoGommml 360gh0 3080 306363md0-358md 96 Jm3ymemod
08 30300 96m360 0bhgb3000 (3G LoBoGMEgdEag-3memo-
0036 3emoyBnemobl, 35306, Gmeogloy LoBmgotgotgmal gagybgdol Lobo-
oGommm 360gho3080 939emotrgdgh 3oLBg o 0ygbgdgh ©3 3emondyemal
5006)30003@ 5060003[} beaoém@abéoao @03360[) 80@0633{)@0[}0[}. doo/o—
070 096000 MohgeodNd MOG0d0d mogde 3mbldodioel 36g-
23¥9mob 3gbm3gbol 3g8LBogemgemmo godm 33emgggdoom?, 3gbodadaboco, gL
3960306mdgdL 080L, ™3 369033nmobgyemo  gbhm-gbhmo  dobomocn
3620b(3030- 3cm0y81emo - boembol ogo 362goddnemsdo - 96 60l Lomobo-
o™ 39bBogmmoacmo. BaboBrogdotg Lhohool 808060d Lo 30mbal olds oo
33@3@(\060, bosmeOoOaBom 300330600030[)0030[) Qobaoéabom, 300&)—
@0 Jmbodml 36:9033nemodo gosbocogdyemo - ,B396, Logetrmggemml 8-
goemoggboal... - 3mbgegzeol 3mbdnégdo o olgob dmBabotryg 0d3g6ro-

(h0g9%0.

* baBo&oremob ogobh®o (oby), obmomb bytgrnemsdol LoBsteremol obbotghoelb
(obbo) ya3érmbo 833emg3960, oby-0b oyGocoyeo a3o3nenhghob boséhggbem bob-
(099980Lo o Bo63mBocoggbemmdomoa g8m 3Eotool Lodgbogém-33cmggemn 0bl-
hodateb 833cg3eto0.
1 3096Lhodyeol 3690887molo o 8ol LoBotrmngdérogo d1bgdol momdsdg Jotr-
e 0600 EMJHE06580 0008g Bodmbomgmgemo bs86Gm8gdans. Lo8gi3bog-
6o mohgcoheolomb 3033069800, ©oBzE0mgdem ob. b93LBggcadg o.,
LbadoGoggemmb 30bLhodmzeol 36998dnemol oytocooymo d36gds, (308960-00d0-
emabo, 2017, 19.

237



1. 533-0b doGomocen 396mba, Gmgm@(3 3mbzgaaieol - ,Bg96,
333600333@0 dhohgdob boembo... - 30633@0 500630603@0 bo8mbgemo

b03m5b®00330m 36033530 3006[)000‘3300[} 36)30333@0[) 30633@0@
3b30gd00 33-0b doGomoce 306mbdal. 3Bl 30mboew083al oldhmero-
530 ©33-0b ,,3mbbhodyzool 599030 doGr0moc00 3°6mbols 3630353@0[)
gmEOTmotgdom  0godhmdcogo  3mbigaocms  dBogemmagtmgbgde
dgbenogodgl (30500893 Lodyobmb. ,Bggb, bogmbob...“ 3mbizgayzes
LBmEgc ©33-0b 3mbLAOEYEOL Bmbo3mgotas, ago 3oéggmmoce, LBmég,
593-0bs 36)00353@ 3006[)00@'330030 80350@@0, 303608 3630363@0[)
306390 36Gmgdhde bodzolds oym 960 9396030L boembdg, 960390
3hohgool boembBg o Rodmargemommo aym 9896030L dhothgdo; Bogerod
bsdememmmee bobg306g0 3g8mar obiobgamgdnem8s 3mb(39a33099 doom.2
099b¢o 3g03g9ee Lhoemabn®o 3mBohghol doge, BmBemolb Bggergdol
033535 30@003 b0333@ 3005[)0050, oq:gdboGQ)gé) 3030@0(\050, 30’)6)0[}0,
$903L 3gcoobmbo oo GyagnLo. 03339, LodByboérmeo 369083emol 3gcggbols
36m(39L0b obhmEono BobBg&Ho 96 Bmadmggds, 563 ob JoBgBgdas (36m-
doemo, o) Gohm3 g330emo bhoemalhn@ds 3mBohghdo ob.3 Lodmenmme
033-0b 3mbbyocygzool 36903meme Ig8ogge g0 Rodmysemadeos:
,B396, 3ggemngdrnemo dhohgdol boembe, 03 30B6om, 68 Jg348bsm yo3tam
bEsnemymogaemo 3033060, ©EO398330006Hm 8o60emaLoEEmgds, Ego8ys-
6o bd3obom 3g0mds, NBGNBgggyme Logtmm msgroige, bgemo
39396y Logmggammom 3g00emmgmdsl o 3931bo6Bnbma B3gbl orog-
Lo oo Bggbl 30r08mBogemmdsl ooemo crogolymemgdols, gocggbo o go-

1 Ginsburg T., Foti N., Rockmore D., “WE THE PEOPLE”: The Global Origins
of Constitutional Preambles, The George Washington International Law
Review, Volume 46, Issue 2, 2014, 108.

2 odgg, 108-109.

3 Orgad L., The Preamble in Constitutional Interpretation, International Jo-
urnal of Constitutional Law, Volume 8, No. 4, 2010, 718.
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0356 g6r0-g60000, Bxx8gemo(3 cgemo 6gem0ga3 ™Mo dwggbl/dmgsagh
Lo 306mb3gdmm, Lobsdotmenm o sdsbtyemgdgemo bgemobymemgdel
dngdgcogdol mogolygemgdol 8oL3Hodl. JoGoym Ggommdsdo ggbgrogdo
d9dmbggagde, Gmegls 3mbammodios! 3mbbhodyzoel o3ndgdrgdcmné
360530336[}, dom 3(‘06)0[}, bolm@bm b33863500300b 36)06303[}0, o
306bodmiool hgduhBo dghobocm (33ecmomgdgdl dmEob2. dggybol doo-
00 39bmbdo, G dbgogh ,mbgebymmmdgdl® sogoemo 96 3gmbeogl,
o730egdgemod 8olgob cos330L 396 390 9ELGdMdYL. 58 3g8mbgggedo 30,
093000 3690887cmol BgbyeLo ggodemggl 930l dgbodemgdemmdol. 08cog-
boco, 603gbocody doGomo 396mbdo 363903dnemsl 3g8mogal 3mblco-
0390L 31639bhYH0 3606303930, E>MBamgdo(3 165600660 56056 B53mg-
300030606 30bLhodze0l ,658g0emo Lobg“ o, 98539 cEmb, IgLbggm
doemo 0g (3696 30bLhodz00l od3390m dobhombace, 306mb3ogdgaml o 30L-
600 30@@363@360 3005[)(5063300[) 33[}06030[)0@ oamdangb v, o3
39dmbggaeda, 36903dnemoal Loboo 06Lgdnemo dgbodemgdmmds 3mblto-
O Lobeeggdamme go8moaygbmb.

Bobl, ©m8 LodoGmggammb 3mbLhodyzeol 36go8dnemsl, dolo Bobooes-
bocob go8mBnbotag, gooBbos 3mBlhodyzoneo cmmgeobs o dob 3gbs-
3080boce 986mgbgd0l 36rm(39Lda, 383sLob agnbgz00l 3gbenemgdal yboco.
080boagol, 63 Lo 306mb3gdcmm 3Gm(39Lo, ogndbgdnema, 850 BmEoal,
bobo@bm b33363606300b 3006[)@)00’33036 360630388, doéomoqm 306(\0—
6ol cmmgo 30b 3gLododaboce Bo6r080600mU, 356mb3gdgmmo ymggem §968y,

1 Botolyemdo gobbmGzogemgdnmoe dmgogtmo Lo 3mbbhodzem (33cmoemgdel o-
65060k go8mB0boty, ,,3mbaggemogdho® 309bLhod3eoLersk Bgodemgds 3mbLo-
(130L doGocmoo 36306(303930L 13N gdgmYMa3OEI(3 30 9335030306 wEqb.
2 obBgtromgdoo ob. bg8lBggéndg 0., bagstrmggemnml 3embbhadzeol 369083 ncmals
onroeonemo dbgdo, (393960-030emoabo, 2017, 266 o 393cogdbo.
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oboemo Lo gmblodizem (33emoegdel (o 96 dbmemmme) gobbmés(zo-
9emgoolol, 36903dmemal odhoneo ,,8m8bIocgdgemo’ Ybod oyml, Eomo
3mbbodgoel . hgdbdgseey®  gumgoande™ dghobocre  gepeamgigo
0bbgq06030 8momgl mogoe 30bLhedyzoel byemol 3390930Lemob? oo
26 ogmb goysbmgdyemo g39¢bol doGomswo 306mbolisamgol e8obsbosomg-
3gemo bedoeamgdtogo cmmgo30Logob.

3g308900

B960emdo gobgoboemgo 3mbiygagzeol - ,Bggb, bocmbals.../,Bggb, Bmds-
9ggbol...« - ©obodbymmgds o doligob dmdebotrg dmmbmgbgde, Emd-
gdo3 bgoolidogeo ™ol 3memote3yé bgemobyagoml o bgemolyes-
g0l 3hmgdl Bogdotmgds o 930emgdYemgdsL. o, M3 3mblhadyizool
3630353@880 0Bygds Logyggdeo ,Bggb, boembo®/,Bggb, dmgoemogdgbo® o6
060 8bmemmee Loddmemy&o oo, 9300 boBa go9lge dadbal, boembol,
bobo@bm b3336)350®3©0b 30@0636@0[} 360800[} boaoém@356)03 o3ol>3~3—

mdms 0ghotdonem Lobhgdedo. 3mbgamed gHgeHBobgdnemoas o6
3500@00@ 300@0003360 %365300@ 6)0083@03 308000500360 300@0(50—
3060 LoBmgsmgdal acgbhoogozetgdeda, v608gc Lodoememgdtagoma(s,
6m3gemo3 3mE3omb0600bmddL bdgbl 3emonBnemol dofomoce 3mbidyemmo-
09L. 85806, Bmgboy 360b3030- 3mondyms bmE3ohonemmmdcl ndoc-
gl boéobbdod godmbotmemo (3mbLhodyseol mbgdg) ol dglodemms
ogmb m6)83o~.4>0 - 300@0003'30/00 o boaoémwgbéoao anabob 300068—
39am0, 853603 gl 56 603bogL, 658 othobrgdgemo d3bgdel BmBgemadg boby
dgmérgl ;érgnbogl.

L 365080 - ,,hgdbygocmno Juemgomo® - goBmygbgdnemes 3Gmazglmed mgeom bobo-
dob Liyothooceob, Loco(y oghmen bodotmggmmmlb bodmgdommogm 3mgquel ,dgdu-
030@36 dbman)Bo“ 30633@0 3nb@nb bd)é)nd(bnéobo ©o o&nﬁdensbb 033@33[’.
ob. bobodg ., Ledmgdoemogm 3mgdlol 3eéggemo dgbemol bhEydhnes, Bogbda:
93030 0odo&hYg0 80, em. $96(Gaol BgrsdhmBmdanm, mdaemole, 2013, 151.

2 Bmgoceor, bogotmggmmml  396mbogdemmdsdo dgdhobocmo (33emoegdgdo 3o
306bhody3eoLs o 3ol Jogé oggboem Mathgdymgdoon Eqltogemsh.
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Jobmggmo  306mb8gdemol 96Bggobo 3mbi3gag0o80 go8mgygbgdebe
(0968060 - ,Bmdoemogdg”, Boboboemdgdgemos o ogdemsE Nbrod dgozol-
Qaab, 803mbo®3ob bb3o 03006)3360006 33@0633000, 30500@05, 3(’05833630-
6o, Yymggen g3gyobodo Lobsembm bnggégbodghoel dohotgdemal (369-
30, Bmgme(3 Bgbo, mdoemodgdrog onygobgde. obggg, 8603g36gcmmgoboo,
6m3 Lbmtrgr Logotamggmmml 3mbbhodyzool 36903dnemols Loyggdhné
goégodo gopbogdnemo Lbobsembm byggégbohghol 3mbizgagzess 3oégg-
oo Lo3mblbhodnzembodotmmgdéogo Loogydggemo  0obolBmEmaal
(850> 3mEral, 39bogémmo mobolBmEmdnl), 5o800b0l, Bmgmey doo-
306)0 Smsb@odmeoném Qnﬁ;gbn@gbob 36080@0[) 3005[5@0@*3300[) odbom—
0™z Lobhgdodo, LobgemBBoogmgdeamdal smmEdabgdols oo 8obo cog-
I 360h0yemo Loogydgemgdel bgemdgnbgdemmdol 3068 30;3930L oo .3..

Bmgoo 30 by °xgb0dbmom, 6HmI ,boembe yzgmmgob obgébgdl
03000630608930L, Logemm 58m(306g30L cooLobgol s 3v0> BobowBggoce
golgnemmdsms germmdemogo BgbEngol gm&datrgdol“l, abo bomgemo
3080Q)omoBoo bodoém33@mb 3006[500@3(300[) 3680363@0, doéomo@o
3606303980 05, 093500, 3MbLHodYEedE, BmBamomsy ,B396, LodoGmgg-
ol 8mgoemogdgqads... . 3obgboBmgege  Lodmdogamm  gobgomotgdal

336b33d¢03350b 600630003@0 Osdbd)néo.

1 36933999 ., opm3maghnéo LodoGmmgd&ogo Jemhncol mgmEos: LBt -
ol (h696Loggergdo o LodsBm N dt0ge ?Z0MEYZaGHYdd FenMmdoenyH bodm-
60@0’)36030, boqmodd)mé)m @obgé(ob@oo, mboqmbob b053@36003m 360336)%0300,
»doemabo, 2016, 73.
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MBGOS O 333MLINE3d HM3MEGEB LO3IN®ISOL IBWIBOL
60G3M3Md0L LYBIIIILN © 34010 39305360 33056533
LO3IGMIdGN30 N6LONGIOIBNLBIE

©9300 obsboda*

33[}030@0

™300 oé)Booa oboemo, oyd3o moSoagQémwmbo% oJthgocoyto oo
396dmbodotomnmgdtrog 16H00ghmmdgddo blotor  godmygbgdscn Lo-
3obr00emgdcngo 0bLhd3gbhes, Gmdgemory dob dmboboemggdl (aboéggbb)
5demg3L gbedemgdemmdsl, 890robb3obgb nEmagermdmernl LodmBsgemmeo
3oboggm&dgdgemo bgemdg6yemgdol 306Hmdgddg 0dggo6oc, Gm3 gerom-
960 3botrgl gbodgds y@emgds, (30emdb&ogo bgdal godmgemgbol Loagyd-
3989 300mBoml 9bedbyemo Jobhmdgdecm gmerg Bbotrglmob bgemdgs-
gl ogdol. 3Goghe 3980 magoal Logobo ndghgbBocmsc Jmbgdody
Lo 3m006r980L goc0o3980L bgemdg 361emgdal ogdss, GolmsE o 3933069-
domoy 9mobgoaliogob  gobolibgoggdgh mogzool ™  Lobgl: d9dgbols
mag30obo (call option) oo gobbgoligdolb maogizool (put option).

@obob{)@gbaqm Lo Sombabob 3oboc50@o836@oq>, 60508@36068 bd)o—

(ool 3065390m 00330 Bo&Imoggbomos 33cmg30 mazze0l ontacooyemo -

* LL.M. (Bucerius), 03050 3030[)0330@0[) bob{]@mbob mdaemobol bab{]@agoo&m
1bogg@logghol  onGooneme  @ogymhghol  emdhemesbie, Logsémggamml
96mgbymo 30630L ggoliosbo Jomommgdel 30860l Bgs8bgoggemmdol g3oedo-
385d)ob 30)03060 L)BDBOOQ)OL)GO, mboq;obob m03nbno30@o 360336b06300b dmB-
3990 cgdhemeo (obobhgbho), otmeomb bytgymmadol bodotmemal oblacyy-
Oob (oblo) no&émbo 333@3306)0.

byogoodo godmmgdyeme 8mboBgdgde g3m0gbol mogom oghmeL o o6 Ybd
0gbgb o@g8ncmo Gmgms 3mBogos 6gdabBogtre mEgobodsozoolis 96 8oL8o cooliogdg-
3o 306gd0lo, BHmBgemmoboy/6mBrmgdmobsy oghm®l 3momo 96 Lbgs big-
30060 nEm0gHmmds ©393806g3L. Lol sghmElL by&l, sgegmgg, Bocommmds
60@0350@0’)[5 boaoé)mqmb @md@méb, doq;&od)ms NG 50000330@[5, b(i)od)onb
3m8Boogd0l 36rm39L30 dmbrmcogdneme 8960836980ls o GBgggdabsmgals.
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6930l 3gLobgd, 60Lmob 303806303 gobbocmyemos bgmmdg 3EBremgdol gmes-
306930Leob o 303806gdyemo Jotromo  306mbogdemmdol bmédgdo,
D30®otgboce 3o mapghhobs @ og3gdheb doegggaatogdgare @gdyery-
3g00. 396dme, BHMamE3 J399ma 0gbgds N3t m B30 gd0m Boedm-
Bgbocmo, goemegdyemo 3060 (893000308989em0) ™az30007 ©39009db mazgeHhL
©> go3mmggodl Bocoymazbol god33gyemo goom ™yt mgoom-
3330l 00md8y, beremm yo3emgdedmboen 306b (mag300b dogemmdgeml)
9demgge PBEgde oomBoml bgemdgEnmmgdol ogdel vwbedbyemo
™xggéhob og393¢h0cgd00m.

bd)od)oob 83(‘06)3 0030 Qogmambo 80300[)80@3083 ab:gg@mbob o od
3mbodgdgdel gobbomgol, GmBemgday godmbyocegsl ©30380698L magse-
0Lk 96 gobobocmogh 8ol maz300lg6 MY I0Egdge LodoGmemgdtrog
6063b0g8b50. 935Lcr0b, Lhodoodo oolivdymgdnemo 3mBozes dbotl n3gél
393mbyocogol 8oBBggel mog300b gérer-g60> Lobgco.

byohool Bqlodg o380 goobomaBgdymmo odbgdo, oy o Lodotror-
gd0g0 Iggzgde 8mdyzgds gommEgdyme 3060l doge mogzool o6
393mbyocogol 30630l o6g930L, Go3 dgadamgds godmobohgdmeogh
™ol 3396 gob8mdem o6 3gLodg 30606 mag30el (zo8mbyocogal)
boBoboomBoggem 30bootlol bgemdg3emmgdol ogdeo. 93 mgoembsdeo-
oo, (3oem-30em39 0gbgds gobbocmyemo goemogdyemo 30650L 3086 9dgLodg
306006 oy Jmbgdol gob3otg30l go60ggdgde, gécmo 8bog,
oag300b (Bmgomow), ©d, 8gmeryg 3béog, godmbyngol (3mb36g¢hemoco)
byapdg3eyargogeol 3ebhggdude.

bd)od)oob 30(’00053 0030 Smambo moseoolj aa@oéabob 3003036033 Lo-
3060)@35(4)03 oSbOoOnOSBmos, 6006006850300 5060(4)3 bgqﬁagén@abo,
306mBomo gotoggdsbo o 30cohgbe 3gbyocgel yogmgds. onGocoyem
Q)od){]é)odmé)o‘ao 06086008306('03050 300[)08682)360 oébgbmbb od oSbOo—
GUOSBOb boaoém@35603o 5353&)[)0 ©o moSBoobmas domo 360003600—
3033060[) 30[)0536, 6obonob Q0303306)360mc8 5o63mq>8050@00 b@o@onb
osd)mﬁ)ob 3[)33@0060 ©o 300[»3(4)35860.

bd)od)oob Bm@mb, 3853008 coo33o, 836)0@@360 3030530@363@00 ™3~
ool Gmemdg 0306bly&o 0blhEndgbhgdol d08068g o dob 03 doboloo-
09dmgd8y, HmBemgdey gbodemgdgeml beool magzeol bhEydhneobHgosh
q;cboos doqm@@o@ ob @36’03‘)003‘)@ (61)6300363@ oSbOénagsoo@). od
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3‘3(7)50(7) 8603363@0’)30600 8080’)03380}(‘0[}, Cf)n 6)0 388(7)53838380 3806@860

3myg39L Moo YBEgdS 3boblyee 0blihEy3gbhgdel doéganematry-
390 306mb3gdemmdol dmgBgrogdol ogotgamgddo o o gogemgbol
3mobegbl 9b0dbymo mogoe may300b 8mboBocmgms ya3emgds-dmgeny-
™dgd8g.

Lo 33em930 Lo 3omnbgdols 13900 Bo63mboRgboco, Bobodogdotryg bohes ndo-
Gohgboce gdyoergds Lobhgdneo v6oemodol dgmmeol, Hm8emol bvagydggem-
%SB ™RSO ©O 803(*0[)30@303 80650@3@00 boamdo@odm boaoém@ob
bbgo 860336gcmmgob 0bLhodhgdmob o 3mbzgay3egdmsb e mogeo-
39380630 (03960, 943930, B0bo6>g bgemdgz6memgds, 3oémdomo gotro-
390060 o ULbg.). 30600 980bo, Lhohoodo z308mygbgdnmos dgoségdemo
330930L 8gomon, B3 3gbodamgdamnmdsl ademggs 30bloboemggame Lo 300-
bgdo godyndeogh 3mbhobgbhnere (396Lomegdem, ggédobyemo) o Lo-
960 be3sGmmab Lobhgdel d3gybgdde obgegzamme Bocgm8gdel 8bgee-
3900™3530 3009000,

L. cvog300b Lododoemgdeago >Glo
1. mggzeal bgem8g3egemgds (36935, Bobosdlo > 3mEdd)

JoGommo 396mbAgdemmds o6 gobloBmghoglh maeol Bmgoc (369-
30b. Boybgeoogoce 980, 396dm LBt aremal Lydogdhgde sé30oy 0dgosmace
04gb9896 mog300L 0bLHENgbHL 0g056m0 PP EN™Igdal 8mboBqlitro-
390mo00. Jofonem oo mohgfohnésdo godmamddnmo dmbod-
6900L 00bobdoc, ™maged 6o6HIMoggbl Ledoermemgdtoge dgmdotg-
™30l 3g(33cm0b nogemgdol, Gmgemor; 8botrgl 560dqdl 39cm8b&oge gobi3bo-
©9d0l LoggydggemBg goblLoBmgémemo dobso®lol 8dmbg Lobgemdg -
g™ YOD0ghmnmdol owggbol 3gbodmgdemmdsl.! 53sLmsb, L3gios-
6000 bobyomdal Lods&meal 8086g30Lsamgol, magzeol beBotoremgd-
€03 306506LL goblodmgeogh Lodotoggamml LeBmgsmmodm 3mogdLol
(39803330 - L) 515-9 ybemo, Gm3mol 3063900 Bobooogdol cobob-
3o, ,,dboérggd0 3godamgds 39a0bb3bgh, H™8 8yocoggaml (39emab&ogoce
od3l yagemgde, gbs oy ob Logobo 3godobmb goblodmgenem H™Brg %6

1 3949emodg0emo 3., Lobgemdg36mmgdm Ledotmsmea, mdacmabo, 2010, 32.
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396LoBgeYm mgemgbo8rog (Bglyocogol ™maz3e0), dbeos, 0dogg Jotm-
39890, 3o8yocoggeml ya3emgds ogab Logoboe dyocoggeml dodgocomb (goyocogel
™g300) .

oqg3eol yBmges 6563medmds Bboérgms dgoobbdgdal (893cgmdda
08680033 - ,mag300b 53@38363@360“ b ,,mq300%) Loggndzgemdyg, Gmdg-
o3 3obloBmg&ogl LodmBogemm bgemdg3Bnemgdol s6Lgdem 0cmdgaL,
0369m39, 69LE0gzgeL magz00l  gobbmzogemgdal 3Gmgeneols o
3900L.  godohmbgdnemo dmboBErgdol 0obobdoce, Gmgmmoy yggemody

1036m bodymgdymo 339Lobgds, mayzeol bgemdgitnemgdec dgdmo-
398393900 939093l magggehhl bgemdgdzgégame 8bstrol BoboBotmoo bs-

dmBogemmee bgemdg36nemgdol ogdol momdedg o 93v3Gmymmoe
399mcgg0o8l 3Bocoymazboll oGBgL mg0mdmggel o3otgemgddo gobLoBm-
360 300000 96 3obloBmgenemo dmgemgbol owgmBodwy, maygihel
30608930l gLododoboco, oty Igmerg Bbotrg gobobmEzegamgdl of-
393hL.1 8080boceody, ™az300L Bogemmdgeml odgb Negemges (o 96 -
39mEgdYgdd), BobolBot 3garobbdgdymme 3ocmdgdol dgLodedolbsce,
35e08b60go ©30gebmb Lobgmmdg36namgdm YEmoghomds bgemdgd -
36900 boérglomob, Gobamgaboyg oot 960l Lodotm 3mbhero3gbholgob
bgemoboemo 006b8mdal dm3mggde.

mag300b bgemdg3Eyemgds, msgobe sélom, e8myzogdgemo 3gmobb-
3gd00, BmBgemo(y 3godamgds Botrommmo 0dbgl 8boérgms Imeral ogdnem
bbgo 6m8gmmadg bgemdg3mmgdedo dglsdodolo ocgdol Loboor (Bog.,
boogotrem gmbgdol 39byocogol yagemgde o360l bgemdg 36memgdsdo, godml-

1 Hutchison D., Remedies for Breach of an Option, South African Law
Journal, Vol. 105, Issue 3, 1988, 547-552, 548; Litvinoff S., Consent Revisited
- Offer Acceptance Option Right of First Refusal and Contracts of Adhesion
in the Revision of the Louisiana Law of Obligations, Louisiana Law Review,
Vol. 47, Issue 4, 1986, 699-760, 745; Steiner v. Thexton, No. S164928, slip op.,
33 9 (30@0030')6600[) 30000[} U%aﬁogbo babo&)équmb 2010 6@0[5 18 30600[)
aoBygghoemgdo); Erich v. Granoff, 109 Cal.App.3d 920, g3. 928 (30cmogmér-
ool ool Loodgemoiom Lsbodotorcmmb 1980 Bemols 29 0330LhmL gocobygg-
Ooemgdo); ob. ogégmgg, BoBogs L., Lodotoggemmb Le8mgoemodm  3megqduol
0bno0b- 30039bho0, 515-9 gbama, <https://bit.ly/3CTES{I> [19.03.2022].

271


https://bit.ly/3CTfSfI

gogoLb nogemgds bobyoomdol bgemdgiémemgdodn) b s&Lgdmdcgl G-
363 3939 dgm8o Lobgemdgenemgdm 0blhEdgbho (Bog., mazool
bgem3g36mamgds, Gm3gemo(y YBEgdodmboen 306L b6odqol yogemgdol,
dgobyocoml g0 339m9emo oghego BobolBot gobloBmgenem ogoboe o
306(‘06360001).2 od 9dgodemgos ooligol 3ombgo, oy o dmpoego Mbeed
23md6oggdoge 8botggdl 30em3g bgemdgnemgdol Loboo may3008g
3900bb3goaliol? o3 398mbgggoda, gobomgoemalbobgdgemos, Gm3 magzo0l

bgem3g36mamgde ™300l Bogemmdgaml odemggl dotomse bgemdg36n-
egdob ogolol (33emeemgdolicmob s 3038069dcmo Gobzolb oBmgggel 3g-
bodemgdammdsl.? 8bstrgme 8oges magz00l gocgemgdde 3gorobbdgenema
ogolo  dotromoe bgemdg3memgdosb 308m3aboég gommgdyemgdel
Igbememgdobomgol, Gmgmed; Bglo, g06Lbgogogds magzool gobbmezo-
9emgdol 8m3gbhdo sGlgdyemo LododGm q3olaligeb, o3 3o 339 Gobzb
390303L 398000358 g3emobomgal. 396dmeo, 8ol Bo68mgdmds goemgdy-
gdd, mag3e0lb dozemmdgemol Lobeéggdmmme LodsB6m agoligdol (33eme-
g3l 393mbgg3080 BobolBo& 3gorobbdgdnemo ogolioms o 3o&Hmdgdec
3930009L 8gmerg 8botrgliorsb Lobgamdg3ememgdm NEc0gemmdsdn, 85306
gl magzool dggemmdgmmol boyoégbme Lodod&m ogobgdel 3g:33-

0obol mog300L Bozemmdgeml 3gydemos YdGOmmE oo ondgol bgem-
3936 gd0l ogdodg o 96 godmaygbmb mayes. LBmEgE 930l godm,

60b3ob goBggol Lobogemme, 8930308989l ™mog30ol Jgemmdgemo
B39y gd6r0g bl 3gLods8ol Lodoy®l (36g3a0l), GmBgamag, oogolo
2600, Mog30760 YBEgdol Igbyocgol boagoly®l Eoe8mocggbl.

1 cvog(300b, Bmgm3 gHegoygeo 0blhEy8qbdol, 3gbobgd gésemoc ob. d3gdmo,
V-2.

2 Cozzillio M.dJ., The Option Contract: Irrevocable Not Irrejectable, Catholic
University Law Review, Vol. 39, Issue 2, 1990, 491-556, 503-504.

3 58 bogombdg g63emoce ob. Lgobodg 3. o Lbggdo, Lodatrgm Loddg o agobosbe
daqm@@{]zmb 308060, mBnQ)nbo, 1998, 317-321; Hull J.C., Options, Futures
and Other Derivatives, 5t edition, 2002, 11.

4 Hull J.C., Options, Futures and Other Derivatives, 5t edition, 2002, 11;
LBmEgee sLgo 3g8mbgggade, Beglog bgemdgzEymgds 0mgoemolBobgdl 39dmo-
398393mobomgal 369300l gocoobsl magzenb Leboggammee, mag3nol 8adotrar gogér-
Bgeoegde bolyocmdol bgemdg enmmgdol doéggnemotgdgeme bm&dgdo, L3-ob
498-9 8ybmob 3atrggemo 6sBoemal goggdem. GBmgmey Bobl, LBmegre 930l 0rgds
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89856036ym0ob g98mBobotg, mag300l bgemdgéymgds 3qbsd-
98900 ogmb Gmgmey bsbyocemm, obg bobyecemosbo. o3 3ggbgde
53000 bogsbl, Bemgocoo Eglol 096b3oco?, gb Bgademgds aymb bgdabBogéo
(030b bgemdgenemgdol ogds (303., 3mdLobyergds, Jmbgdal Lo zgo-
693580 goEo3990 o Lbg.). 09330 3G0gh0 3080 mag0ol yggemedy bdotoco
gmbgdol Lo gnmergdedo gos3g8oL (hodolb bgemdg mnemgdgdel (doGomo-
©0¢, bobyocomdal) cobocogdoce 0ygbgdgb.

360336gemmgobos, dlggy, Yyneromgds go308sbgocmmo maeol bgem-
3936mgdol gmEdody. 8mddge  396mbapgdemmds, 98 gymbom, o6
00396L 65089 3mb369thnem B9LL mag300l MEBoLsE o 39330698005
39Lodo30boco, 8mgdggdl Bmgocon 36063030, G3m8mal mobobdocos(y gotre-
39%° 390demgds oaEmU BHmgme(3 8930600, 0bg Bgéocmmdomno ggmedom
(b3g-0b 69-g ybemol 3otrggeme boBocmo). Bonbgrogoce ©30by, gobvmgsemal-
B06gdgmo0, bm8 o6 9Bqlgdl 396mbAgdemmds L3goomn® gmEdsl
doGomoo bgemdg3émmmgdol obsgdoc, goboasb dlgo 393mbgggedo
doGomoo bgamdg3emmmgdel g3m&ds 3oge3gemgds may3eodgs. ©bod-
byemo  gob3oemdgdnemos 0dom, G™3 may3ed, GmgmE3 3g8mm ogdbo
Bomomgdyemo, 3g0303L doGomoco bgemdgEnmmgdol gém-géo 3m33m-
5356[}, 336&00@ m%{]éob, 60033@08 0803Q6m3@oq> 36@0 0330800030—
9dgL 396mb3pgdemmdom bgemdgEyemgdel gm&dabomgol owgy-
bocm 8mombmgbgal.2 bligbgdnmowob 3o8mBrobotg, gme8ol oy339emo@

by®ced 306m68g9emb b3-0b 515-9 3gbemol 8gmesg Boboocgdemsys, Locoog Lo-
360600, 6)("}8 ”C")OBBOOB ba@aasﬁnwabob 808\)6)0’) 6\)80’)088686\) 60[)80@0’)60[.’ baQ)—
39367mgd0b ber&dgdn, oryz0 8botrggdo Lbgo 608989 o6 39orobbIcogdosb™.

1 OQGOBGUQO gabo@\)s Oé)babmab 6080’}603@0[}8608. 336)60’)@, 808mmd83@00 80’)—
Le8&gd> 080l MOMBOBg, B8 meg300l Logsbo o6 dgodemgdo agmb Jm&Bobgds o6
©mboos. ob. Radulescu Tudor V., The Option Agreement in the New Roma-
nian Civil Code, Perspectives of Business Law Journal, Vol. 1, Issue 1, 2012,
260-267, 262-263. DQEQBSBQJO 30')[)036)860[) 30@0@360’)30 doé)mn@ bosoaQ—
30@330 3033&6860 dmégnsgbobo ©o Qmsoeonb Gabosmos@mbommbob 3060’:63@33—
™o omooéabn@ 3606@73[}.

2 ooy 8., goemg8lo 3., gomogdnemgdeme bedsGmommo, mdocmobo, 2006, 111;
ob. Litvinoff S., Consent Revisited - Offer Acceptance Option Right of First

Refusal and Contracts of Adhesion in the Revision of the Louisiana Law of
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30806l - 396 ooa37dbgdL may300L dogemmdgemal o3emgdol, (3oem3b&ogo
6930l go8mgamgbol 3800> BosmBoml 3gdmogoBgdgamesb dotomso bgem-

393690l coogosl.

2. e300l gobbmzagemgds (dotamaocon bgemdg 3Gemgdel ocgds)

BmgmE(3 50060360, mogzool bgemdg3émmgdoo doboggdnmo no3emg-
30l 69008530000, Mg300L Bazemmdgemol Jogé go8mgmmgbomo (39c3-
bérogo bgdol dgc09go00, Fbotrgamd ImEol Bor8modmds sboemo Lobgem-
39369 gdm 1E00gehmmds. 0330 Pbd 90gb0dbmm, GMmI doGomso
bgem3g361mg0s, Boybgoogace 03abo, ™8 0ge 9ém-g600 bl (30em3-
bérogo gobibocogdol LoagndggemBg gobrgds, Lodmemmm %0330, do0b(y
Bo68moggbl dbotrgms P6Hm0gercnmobdbggoto bgdol (magggéhobs o
59393()0L) RMEBotrgdal 3GmEydhl o, v8gboco, 396dm dghmbmdaals
3605303[} 30336532)0.1

Obligations, Louisiana Law Review, Vol. 47, Issue 4, 1986, 702; Logoto-
33@0’)[5 333603150 boboaoﬁm@mb boamd-)@odm bodaamo 30@0@)0[) 2016 6@0[5 9
Boéhol  goobygghommgds Logdgdg Nool-898-848-2015, 46-9 oo 8mBggbm
306066)003360; 3@6., °b333’ 633068030[) baamdo@odm 3m@3dbob 1287-9 aanmb
89-5 65Bocmo, G0l obobdoe maz3ool 3gerobbdgds Ybe oo™l o dobo
293930 96ced gobbmEzgemgl doGomswe bgmmdgzenmgdobomgal gomgomal-
Bobgdnemo ggmédoo (8g-7 89badgbs, 262).

1 mgggool (396dmee, go8mbyocogol nogemgdel) zobbmzegemgdom ogdneme
bobyocomdol bgemdg3enemgool dboérgms Logmm 3gamobbdgdol 3mydhoc
396boemgolenoh 03038069800 odothgdoo ob. Bohmagoemo ., godmbyocogs oo
™god, Gmgméy YBmgden Lobggdmmmdols o bognemegdsdo  gows3gdel
boggndggemo, dgbstremb 8madg 60, Looygdoemgm 3698y, . §0bhyGosls o o.
Iércoymob BgogdhmEmdon, mdaemabo, 2014, 369.
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©0gdL.2 560y (3boymal, Hm3 mogzoel bgemdgzéyemgdal, Hm-
8(’063 boaoémwgbéo:;o osbooOUd)ob, 33em93°> o Qoboboomgbo boﬁo—
Gmgdl bgemdg36memgdel oegdol doéggnemotgdgemo bmExds-360b(30-
3900, goblogymegdom 30 mageEHoby o og393hel mBBgL&nggdgema
Lo 306mb3gdTm™ BoOBML 565eM08l. 5xbodbyemol goé9dg dgndemgdgemo
0dbgds> dotromocee bgemdg36memgdel ogdsLmob o 393306gdymmo ob-
39dthgdol 33emg30 @O ™00l bgemdgnemgdol agotgmmgdde dbotgos
3096 6530L60 YBENgdO-Imgoemgmdgdol Lomobome goblodmgeo.

b3-0b 327-9 3ybemol 3oéggem0 boBocmal mobobdoco, 0abocgal, Goms
bgem3g361amgds dEgdymoE Roomgommml, Bbotggdo dob yggmms o6-
bgdoor 306rmd8g 1bed JgoobbBrbgb LsoBolme gomgsmmolbobgsyema
gm&dom. bgmmdg3emmgdol gm&datrgdol ghoddg, sélgdoo JobHmdgdl
UGQO 330803@31) 003000 oo%{]é(bo.?’ 8030[}0@033, m%{]éd)o dobooémlimdéro-
3900 08009600 6O ayml gobLodmgenemo, ™3 ol ofi3g3¢otgos 3g-
odemgdmeoglh s&gLohel ©06b8mdam.* Boboowgds, GmBgmoly 96 3go-

1 335@0330@0 3., boanmé)abob Uos@abob 3db3@n$nnt¢)n bobosamo VS chBonb
6930LhB0cg3abomgal gobocegdymme bgdo, ,8o60emBlogmgds o 396mbo’, Nod,
2017, 147.
2 Katz A. V., The Option Element in Contracting, Virginia Law Review, Vol.
90, Issue 8, 2004, 2187-2244, 2196-2198.
3 bogotranggammb bedmdommogm 3mwgdlolb 300896060, Bogbo III, am. §o6hneash
63@od¢mémbom, odaemobe, 2019, 109.
* demog®odgocmo 8., 396133999 3., Gmdodadg 0., bgobodyg 3., 396133999 ., §965300
., bobgemdgiénmgdm Lodstmomma, cdaemobe, 2014, 117; 36m33mmmgto o.,
39685600L Lo8mgomogdm 3mgqLob bobBogemm 3089660, . oGFbaslo o 8.
4939emodg0cmol 0638560, mdacmabo, 2014, 71.

275
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mag300b Bogemmdgeml gdbgds 3gLodemgdemmds ovdystml sboemo Lobgem-
3936 gdm 1EOm0gemmdy ma3gegbhcsb.? Boboowmdogg d93mbgggadoa,
»a3300L" Jogemmdgamol 8ogé go8mgamgbocm bgdol bgemdg3émemgdol oo~
©9%0b 3gLobgd 396 g9bgdo og(393¢ob doems o, 3mb3Eghnemo gocgdmgdal
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39600 g3mE800. 3ol Y339 3939098 od393the 96 Bo6dm-
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oxgbhoe, Uz-ol 333-9 3gbemol 3oéggemo bsBoemal goggdom. oxbo-
60365300, G308 0330 maz3e0b bgemdg3Enamgde 96 0306 369hgeL magz000m
Loerggdemmdol  goEsl, 03mgdgrgdl Lodmgommodm  306mb3ogdemmdoc
39035emolBobgdnmmo Bmgowe Eqligdo bgemdgenmmgdol ogdalbs o
59393¢)0L gobbme309emgdal gbobgd.? 0330, 3Godho oo Bot8myce-
396900 mag300L bgemdg36memgde 8g3mombodbymo ghoemgdel oo-

1 8o0by®odg 0., @oB}060s 0., 303193g0mm0 3., Lodmdoemogm 3mgqduel Bmgoce
6oBocmo (3087Lgdel 363987e), mdoemabo, 2017, 48.

2 ob. Bogymdgomo o., godmbyoogs @ may300, Bmgmedyy aaemgdon Lobggdemm-
3o o Lo 3ymEg8do goceogdal boogydggemo, 3gbotomb Bmoadg 60, Looygdoemgm
36’82’3@0’ . éodeéoobo o o. Bné@n@nb 63@od0m€)mbom, mboqmbo, 2014,
383.

3 ob. bs—ob 330-g 335@0: 1. mcsasmogn 3060b0m30b 60300’:863@ cocggé)d)%g 30[)350
8530639 1b> 0dbgl Bomgdyemo. 2. 960m06dgmazo 3oGolsmgol gozgemgdnemo
©gg&hoe 3g0demgds 8bmemmee 08 MH®Bg 0dbgl Bomgdnemo, 6o GmBoy wepggé-
(oL 303398, Pggymmgdng, Jgydemos ogemmemb 3olybl*.
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00 ma3300L 308mygbgde (99393hoL gobbmzagemgds).

6)03 asgbabo °d3330°l’ 8065006308@3601) osooéaob, b3-ob 330-g 3‘35-
oo Eoggbommo Bmgoo Bglol 0r0bobds, odi393¢el 6o8ogocmmde-
boongol Logotrmo mazgéagbhorsb dolio Bobgems, o3 dgodemgds godmo-
bohmb Bgeommmdom, 89306000 96 36 30mn9bhE0 8mddgrgdem.! ond-
39, E™Ze3Yeo0s, Gm3 ma3gergbhl 3gmbrgl yogemgds goonbgoml 3o-
6068ogdcmmdol ol3mBozontro bme8gd00b o mogo goblodrmgHmb
BobooBobgg, ooy 60 gmEdoc Nbed dmbrogh 3gmerg bsol Bog od(3g3-
00-2 85g0omsc, 39byocgel 96 gogorgol magzool bgemdgeoyemgds 3g-
odemgdo gobbodmgerogogl, Gmd magzeol Bogemmdgeml nogemgde oggb, 3g-
Lodo3obo 306HmBoL EoEgMobol, gobsbmGogmml mayzed 306339790
3mgdgcogdel 3gbéemgdem, Gof3 96 gnemobbdmdl Logoemogdnemm gdym-
306930l mo3969bhol BoLoBotrmem.? gemsgémo, o3 3gademgds 398-
Qn@mb aboéamo 336600 03000600300 RY:| ob33d®30, 305(\058@36@006000

1 bogotmggammb Lodmdoemodm 3mgdlol 3896t 060, Bogba 111, em. 3&603600[)
6900dhmEmdom, mdammabo, 2019, 122; g353mbsjmmolo 3g8mbggggdal Igbobgd,
Hmgbo 396mb8rgdemmds 3060306 gobloBmgeogh ydomml Gmgme; od393-
(oL gmEIsb 96 5z gbL od(393d0b 96Lgdmdal ogag(z0ol, ab. b3-0b 334-9-335-9 3b-
gdo.
289-12 3gbodgblisgotroggemmb LoBmgocmagm 3megqduol 3:896¢o6o, Bogbo 111, cm.
406600l Bgodhmemdam, mdoemabo, 2019, 124. 3saly®odg co., GF60s 0.,
3033083000 8., Lodmgdoemogm 3megdlol Bmgoco boBoemo (3983Lgdol 36g87amo),
mboqmbo, 2017, 56.
3 Logneolb8me, Gm8 dobommo 3956mbdgdemmds botygologhygem o6 owggbb
odBSE(bob 3038m360b aabodwab@mbob mo336)3600bom30b 333030’160636@0@,
1930 963 3doemogl Bob. Bgrootrgdolsmgal, 39685600l Lodmgoemogm 3megdLe,
336)&0’)@, 151-g 3060660030, 306@0306 omscqxnbgnsabb, é6ma 53@33363@330
©3gdymdE Rooomgmgds mapgbhdg odi393hol go3gmgsom, obg, Gm8 syizeeny-
3gemo 96 960b, ma3gegbhl Igohymdobmb od393thel Bqlsbgd, ooy sbgmo gobj3-
bocogdo 96 960l dmbocmmbgmo Ls8mgsmogm 36mbgol 36odhozocsb 303m8-
©0bo6rg 96 m39egbhBo Yo&o ogge 3sbBg. ob. 39685600l Lodmgoemodm 3meegdLe,
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39035emolBobgdnmmo 033g&ohoymo bme8gdes ;3o 3gnemo bgemdgéy-
g0l Logommgdnmm gmEdolmob s 393306g00. ogoemomdce, 030
og3oolb Logoboo 3déog Jmbgdsdg Lo3ymgdalb googdolb bgemdgzéay-
g0l ogds, 3godemgds 306g0moégl dmbiodgds 0dol comdsdg, 6Hm3
05333003 nSQ)o 0330800030@36st ba-ob 323-3 335@0001 QOQSSSOQ
gmEI>o Immbemgbsl.?

8. 4949emodg00mal 00633560, g. RoBsbodols o m. G600l Hgosdhmemden,
»doemabo, 2019, 37.

1 ,,53@3336)*3@860, é)ma@nmoe Oézmo 35068 OQSBU 30@@333@360[’, 36603
bogmBg Lognm®gos gowolzgl bbgol 96 3godobmb ogo, 8mombmgl BgéHoemmdam
gm&IsL”.

2 ab. Lodotamggmmmb Lodmdommodm 3megdlol 3m896¢ho60, Bogbo III, . 4ob-
O9dool BgoghmGmdom, mdaemobo, 2019, 331-g 8ybeme, 122; ob. omeye 9.,
300m93Lo 3., gomgdymmgdama be8otmomo, mdaemabo, 2006, 111; Litvinoff S.,
Consent Revisited - Offer Acceptance Option Right of First Refusal and
Contracts of Adhesion in the Revision of the Louisiana Law of Obligations,
Louisiana Law Review, Vol. 47, Issue 4, 1986, 724; Radulescu Tudor V., The
Option Agreement in the New Romanian Civil Code, Perspectives of Business
Law Journal, Vol. 1, Issue 1, 2012, 262. 03330 5b560865300, 608 Lobodoon-
™Myl gmggemmgol o6 080o6gdgb 8lgogh 96Hmgg6h gmedsemalitne Jowmgmdol
@\) 306(’)60[.) 30860’)66)030 8068060360[} boqgnds:]@%{] dné)ﬂmo@ﬂ bs@assé}n@s—
335gmozoemgdl 39006b8gdo magze0l ya3emgoel dobodgdel cmomdodg. 8ogomomace,
86)0)'86)0’) bodag%g 066@0[}36)0 boboaoﬁm@mb 606\)38 @OOL’SO Lh)&oml)o, mn 6)0’)—
306 6o 30636 Hgdymmoaym Lo 3omergdal dgbobgd 1989 Eemal oghol 8mmbmgbo,
603l 00bobdocosy nderog dmbgdodg Logmeergdol googBol momdsdy bgem-
3836)3@860[} @0[)0@32)0@ b\)éoé)m QSO’J 8\)[}80 momman@ﬂ abaé)ob 58@80’16360.
3mbodotrmnmg 3mzdobol 9300, donbgroogoce 08ols, 6™ bobyomdal yHomo-
86)0)0’)2)0 606)857)03:\’)2)(*)@0 \)6)\) UBUOQ)("J@ ("JCBBOD%S 330)06[)80300’), Oé)aas@ 80’)8—
30069300 mag300b (30em3bHogoce 3obbm30gemgdol 8mBgbhdo, BHogobo 396mbals
80%060 080’) 8[)06)80)0 boaé’mm 6060[} Qoosndboé)aba GDL‘SOQO’JBOL‘ b8@3836)3@88ﬂb
306)«)6360[5 333833@ @m33336033, oqﬁoaanm 803060 300@53(\0@0 mosBonb 33—
056b3gd08g dbotrgms Bagés bgemdmBgtmofy o oy30egdenmdol 0ot Botrdm-
50396000 08539 MEBocmmdol ooge Mool gobbmGzegemgdol (sg393¢hel)
9h)©38g (ob. Spiro v Glencrown Properties Ltd [1991] Ch 537).
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99906 308mB0botrg, maz300L bgemdg36amgdol 8botrggdl cogsce 3g-
1de000 BobolBsE Fg00r0bb3mb ol 3ocmdgde - 396mb3gdemmdals 03d3g-
Gohoygemo bmedgdol gocmgomolBobgdom - GmAmgdloy nbees Iggle-
30398meogl mag300L dogemmdgemol Bogeh gobbmezogemgdnmoe odi3g3¢o.

3g0bbIgdyemo  3oGmdgdal o73g9emoE  gobbmEzogmgdnmme  mage0
(59393h0) 96 Bo68mImdL Lodotomgdérog Igrgagdl o oyéooymme

docmol 963Jmbgeo Booomgamgdo.

I1. 303mbyacogob bodotoremgdoge o&lo
1. 803mb90Q30b 303@860 60080768 mq;Boob 3600—36000 bbba

bobyocomdol bgemdg3émemgdol 8botrggdl yogemgds sgger bgemdg36y-
gd00 go0mgoemalbobmb 308yoggemol Negemgds ot 339memo gool
aobgemol 398093 golbgolgdyeme bogaol 1306 go8mlyocogol 3qbobgd.
560867yl gobodh 3013980 L 3-0b 509-g 8ybemo, BH@Bemob c9bob3od(3 o0y
39390039emb bobyocomdal bgemdg36memgdec o3l 3odmbyocogol yozemgos,
08 y3mgdal gobbmezngemgds o8m ogdnmos godyocoggemol bgdodqg“.!
og0bo 9&bom, godmbyocgel yazemgds magz00l L3gzeocmye Lobge b
0gbgl oBbgycmoa, g0boaceob 3ol gooRbas yggemes ol doGomocoe gemgdgbra,
Gmdmmgdo  mag3oobocgolos  e8obsbosmgdgmmo:  ghm-gémo  8botrg
(8yocoggemn) 3gorobbdgdal LoogydggemBg odemgal Bgmerg dboagl (godyace-
39mb) BoboliBo yagemgdol, 30em8b&ago bgdol g08mgamgbol gBoo 3396
dg0bygocoml gogooyemo bogmo, o3 9006 Logoemgdl 3mbhEe3gbholgeb
©935(hg00c  obbImdol.2  godmbyocogol yegemgdol  gobbmzegemgdsl

1 308mbyocogol ygemgdol 3gbobgd o8ohgdoos ob. demogéodgacmo 8., dmbgdal
Lo 3698030 goco(3980L bgemdg 36memgdoms LoBotmmgdtaga 3bgds, mdaemabo,
2010, 75-77, 3333@0330@0 3., boba@aasén@gbm l:oaoé)moqm, mboqmbo,
2010, 263-264.
2 303mbyocogol yapemgdol Gmgmey maenéo hedob yogemgdel dgbobgd o-
3ohg0000 ab. Logdotroggemmb LoBmgsmmadm 3mmgdlol 30896¢o0, Bagbo 8gmaby,
@mao I om. gosanéoab 60@odom6)m60m, mboqmbo, 2001, 56-57; 505030 L., bo-
JoGmggemmb  Lbodmdoemogm  3megdlol  mbemoob-3:8gbtetre, 515-9 8gbemo,
<https://bit.ly/3CTESI> [19.03.2022].
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@36603 @md06050303.3
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b9dycmo doboo&lol 3900bbdgdol oegdsl 8boérgoms dmeral, Boabyy o6
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Gemgdem goligemol yagemgdolorsh gongnggdal momdsdy. 396dmeo, go8mb-
go30Lb mdagdho ymggemmgol 960l mogoodotrggemo bobyomdal Logobo,
306500006 LBmEg goyocoem bogmBgo docggbgdyme go8yaceggemal (go-
3m8lyoceggemol) nogemgde, 39306 Gecoglog bobyocemdal bgemdgzémemmg-
30c0b goligemoliol go8yocoggaml 396mboos gomgommolibobgdnem 3gdmbgg-
39%30* Jglodemgdgemos o6 o7dEYbrgl goyomnmo bogmo o dob bo3g-
o 8o0mml gemoe 96oBmongds. bgemdgienemgdesb golgemal

1 BoBogo L., bogotramggemml LoBmgsmmadm 3mgqduol cbemsob-3:396¢oéa, 509-g
3mbemo, <https://bit.ly/3ubFrET> [19.03.2022].

2 ob. Logotoomggamml Lodmgommodm 3mmgdlolb 300396doo, Bogbo III, cm. 4o6-
Onémab é)gqmdd)mémbnm, mboqmlm, 2019, 295.

3 0dgg; ob. obggg, bogoemggemmb LoBmgsemadm 3mgqduol 3896¢o60, Bogbo 8gLo-
39, . $0b(yH0ol BgoghmE™mdm, mdacmobo, 2001, 240-242; §gd9emodgocmo 3.,
bobgemdg36memgdm LedoGmacmo, mdaemobo, 2010, 113.

4 b3-0b 352-g 3ybemol 3g-2 bobocmo.
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©6mL 398ogdo 96LgE 3oEYYY0cmLIBsGHMDEgdEg0 YOM0ge-
@S o bogds dobo HEoblagmEdaégds 39benmmgdoms 1396 odébgdal
16m0gbhnmdoe, GmIgmmoy Bgbogogds Lz-ob 352-g o 3mBrggbm
Mbemgdom, Go3 96 8m0oBeHgol dbotrgms dmEol sboemo Lobgemdgéy-
PO PYON0gemnmdal Bo6O3mImdol, Gmgmesy 98sL  swgommo  od3b
393mbyocogolsl. cogoce ob ogoghe, Gm3 godmbyocogel yaemgdel gobbmé-
30gemgool 393c0gg Bo6r8mgdbocmo N moghmmds dmddgn 396mb3ogd-
M0 o9zt gdymod LBmGgr bobyomdol Lodstmomndo, do-
56036g3l, ™3 Loydotos Hdnommme bolyomdal bgemdg36mmgdoob
656:8m30got PHP0gemnmdBg o 960 - bgemdgzenmgdosb goligmmon
©0037dbgdyem Y3 gdo-3oemEgdNgdgddg. g3oéces vdaby, 563 ob ybeos
ogmb 398mbgggomo, Hm8 306mbBrgdgemBs gemoc, babyomdal gembo
©> 03939 g3geogd0, Bmogzeo godmbyacogols o maogzool 3m86gLse-
39%9emo  ybamgdo, G 807momgdl 306mb3ogdemel  gobmdagégdnem
3°096y39thongosdg 938 méo 0blhodhob gécash 3mbhgdudhde gobboemgal
073000930l 3qbobga.

ym39em039 393ma 0gdnemo, 60 03435 1bod, 96 1bod 0dbgl goggdnemo
obg, moomgmb b3-0b 509-g-514-g bemgdoo Ggaems8gbhotgdyen godmb-
80@30[} mosBoobo o bs-ob 515-9 835@000 305[}08@363@ ,,5333@36603“
oqgool dmol 06 96LGdMAL sGog0mte goblbgoggds. Botmommoo,
06LmdG0g000 oo Logermm dobootlo gookbosm, cmydizs 9339600 obog,
603 306mbAgdgm8s dgg3bgdnmoce Rodmoysemads odstgdom L3giz0s-
o EgINEgdgde, GmImgdoy Sbmmme go8mbyogol 3ggbgde o
3960Ubg0393L 3ol MEscmyGoce ggbgommyeo ma30obogeb.! o8 g3m-
bgggod0, 8mogoto goblbgoggds BrogmBotrgmdl  goBmbyocogol o3olal,
393mbyocogol gocoobs o goyonmmo bogmol gob3oéggol doérganemo-
€939 033g6othonem Bgbgdde, Gy L3gzooGoEss oggbocmo b3-0b

1 08 Snmbom, C")(BBOOL’O @D 6080’)[}80@30[) 3(")6}0[} oébabn@o l’bSOO’JbOb Bsbbbsb

©335(hgd00 ob. Botymgoemo o., go8mlyocogs o mogod, Bmgmy yoemgdon
botrggdemmdals o bognemergdsdo googdel Loogydggemo, dgLotomb dmadg 60,

bsondocmgm 3698100, e0. $bYGHools o 0. 37l BgEodhmEMmBom, 0do-
eabo, 2014, 380-382.
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511-g, 513-3 © 514-g 335@33000 o o6 3638@Q330 bb3o @oBob ™m3-
o6 NEM0genmdgddg. 396dme, godmlyegs Pbrs gobbm&zogmmmgl
93000306390 30lom, 98 Nogemgdel go8mygbgdel gocs 96 1bs vmg-
3ohgdmegl oo Bgemb oo go8mbyocogodg 8yocoggeml (3gLognemégl) so-
berbols boggydagen8g 98mngds bogmol golbgoligdel nozemgds. bobiyoomdols
bgemdg3éyemgdel  dbobrgms 8ogé  Lbgoggoto dobootloo  ogdnem
3g00bbdgosl godmbyocogol comdsdg oyocoonmmo doems 6o od3b oo
3000000,

I11. moseoob 53@33363@36015 Qa6Q333o ©° 30[}&55 aoamaQos-)éa
Lodomaremgdtngo gcogagdo
1. 33300030336@0[’ 3086 mq;aé@ob aoammbm3o

360dgbgammgobos, gobbocmynem odbgl, o &0 gogemgbol sbrogbl d93-
030893mol oo doGomoe bgmmdgemmgdol ogdedy ya3emgde-
dmbocmo 3060b Bogés og393¢oL gobbmEz0gemgdedog. 396dme, ynesc-
®gdo 1bcod 3080bgoemeogl, 3gndemos oy 960 398;0g0893gaml, may3008y
dg0robbdgools dorbgoogoce, godmobdml Lo gnmoto moggého, oy may-
300L Bogemmdgemo gobobmG30gmmgdl magz00L. dgg8maer Boe8meggbocmo
Abgemmdol boazydggemBg d9g330dmmod ogoL33bom, Gm8 Mmool bgem-
3936memgdol g3063emgdda 3o 390930 MmAgihe, goy Mma30d doemo-
doo, 960l 3o3mymbmgoe o 398m03058989emo 396 ©O9¥M 3Memgdl maz-
300l 3ogemmdgemol 30gé ogi393¢hel gobbmedzngamgdel dgdmbgggade doto-
0000 bgem3g 36 gdal ocogdebl.

oggbholb godmmbmgedg uxgemmdobol, §é08obgmologeb ybros goo-
30360’)[5 000336@0[) 803mmbm3a oqﬁ)gbod)ol) 3036 dol 30@3603@3 o 30@3—
dob 338@38. 03(4)0@0*3@ de)aﬁmdméoao 8060@005363@0 300[}0%6350[)
moGobSOQ, coo:mé)d)ob OQégboOoa@g 30[}3@03@8 coosaé)a[;d)n N )
dgomdomo o 93 396omedo 3ol bgdoldogé bmlb dgydemos goonddml
g0l ma3géo.! 90bodbymo ol 3gbs go3ndbgde, géoo 8boag, Ls-ob 51-

1 bodoém:m@mb boamdo@odm 3m@8dbob 30’:335@06)0, 60850 30633@0, .
406600l BgsdhmBmdom, mdacmolo, 2002, 172; bsgotoggmmml bodmgoemo-
goo 30c0gqLob 3089660, Bogbo I, em. 4obhneesl Bgodhmemdom, cmdomoboa,
2017, 299-301; ob. bodotmggemml bedmdommodm 3mwgdlolb 3:896¢s6r0, Bogbo
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9 bemol 89-2 BoBocmol BoboBgl (,6980L goB8mgemgbs o6 Rooogmmgdo
608c0g00moce, 7 3gmerg 8boérg BabolBo 56 3530b3g 30bo3bogal o6L™),
beoemm, Igmbg 8brog, mogoe (30em8berogo Bgdal g3odmgemgbol LoBotror-
gd&0g 3nbgdol. 3mb3EghMEmo®, 30booob maghhol Gmamesy dowmy-
3obogoemgdymmm 6930l 658gommmds EOdm3oEgdnEos SEgLOHmb
3ol Boligemodg, Mg eood, GMI ma3gegbhl 3dmbrogh yoemgos go-
mGopbml 0gocmdmggs Igmerg 8boéol dogé mazgehel Bomgdody, vbo-
@0 Boemgdobogommgdnemm bgdel go8mgemmgbol gBoo.

mag300b 393mbggg080, gobomgsmmalBobgdgmmos, M3 mayz00b bgemdgs-
Eemgdol ogdol 8m3g6hdogg ma3gého 1339 0gemgds dolyemoce 8-
™6rg Bbotrglienob (mag300L BozemmdgEmmsk), Gob godm(y maggégbhe goda-
30600 3906 3o8mombmgl mog0L 6gdol 08 dgbodemm 96313gbhBg cwoyes-
©bmdom, Bm3 mgggbho 96 3ogg 96 3o8beocs bodwgoemo. 3ol
bobogemmeo, dlge gocsergdedo 3g8mgo8gdgeml dotomocon bgemdg36ny-
gd0b ogdodg 1960l 0g3oL 80860cs dgndemos dbmemme ogycbml
doemodo 3gbnemo magggehol go8mbamdol 8otggnmmotgdgem Bmgor Bg-
Lqodb.

° b3-0b BmEBgd0, GmAmmgdoy 6gLEnggdl bgdal go8mgemgbol 6odco-
30emmdols o bgemdg36mmgdol owgdol (magggéhobs o ogi393¢ob go6-
bm&309emgd0b) Lo 3000bgaL, 96 3go303L 306000306 3olnbl 030Lerob s 303-
3069300, 3gndemos 0y 965 Mm3gergbhl go8mob8ml 8ogéh 3og 1339 3939~
ngdyemo o doemsdo dgbymo ma3ghhe, déglodel doges 8ol of;393-
Goéaboan. Y| Snmbom, aobc%ooégba@oo 0360@0’3@ @00360@36030
393mngdymmo ImboBgds, GmBgamos, SGgLsholb opgel @olo bo-
360 gd60g0 0bhgerglol gomgamolBobgdom, 3063397 306Hmdgdem

%Q’UQ‘)SL’ ooo33c4>d)ob aoambambob 303@860b.1 30&)@0000@, 0930 ™39~
606630 000336:@0[) 3md33@060bom30b 806[508@360 33[}06030[)0 30009, b3-ob

III, cm. $bEoslb Ggrogdhmemdom, mdammobo, 2019, 119; 3969Lgmoady .,

336)&0’) baaoﬁm@nb U%mao@abn boboganéo 8536080, cnboqmlm, 2009, 248-249;

8o0ly®odg 0., o630605 0., 39308g00m0 3., bvdmgocmogm 3mgdlol Bmgoce bo-

Bocmo (3087Lgo0l 3693mem0), Mdoemabo, 2017, 81-82.

1 oggérhols goBmobmgolionsb o303806g3000 3ogtam oBgeommgdon oboenge

3g00069300-bodoGmengdéngo  33emgge:  doodgommo g., bgdel  godmgemgbal
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331-g 335@0@05 803(’03@0506)3, 3806@360 30306)0'3@0000, 63 03 Soqmb
3oLgemo3g domoemo 0gdbgds mazgéhol 9306 gobdmds (.7 moggégbhds
°dBSBO°b°m3°b 805[)08@360 30000, 95d0b odBSB(bo 3306@360 306500(4)-
309l dbmemme 93 gooda“).l sboemmgoyéoe b 3go3oLogh ob
300069303, EmgLo 991393¢hob 3obbmGzogemgdabsmgoal, Fstrmommos, o6
560l oggbommo  dgbododolio gocs, onde ogo  gobLodmggdscns
®xgérholb dobooebol 96 3mb3Eghnmo 306g3mgdgdol Loogndggemdy. Lo-
Boboom8ogam gobdodhgdol 306mdgddo, 3oombgol 60dbol 393 ooy
dmeed maggbhol Bmgmy 3dmdoge bgdal godmgemgbol ontacoonemo
3bgdo O oM EHEgmEd 0bhgeglms ol doemoblo, Gmgemos, 3g0r0cm-
Loboabogégdal 360630389 EOYGEbMI0m, Nbd 36lgdmdmgl Lodoto-
436030 PHP0gErNmddalL 8mboBocmges dmeal.

3qLododoboc, 96 beed 0gdbgl goBootgdyme Logsémggamml ndgbogbo
Lobodotamml gém-géo goobygghomngdsdo obiter dictum-ob? Lbobooo
399mm03089dymo 3mBo(300, B@Bemol 00bobdocsy maggéhol owobgyy-
6905309 ™39696(hL 6930LBoged EOH®L 3gndmmos goB8mEosbmb bobgemdg3-
61emgdm 030000m430.7 5060360 8mbsdEgds 96 3gqLodsdgds Jotonem
LoBotrmoemdo V333000690 Bogmdol ma3getol ddmgsg boloomaob

(mo3grhol) godmmbmgs yboaggozetgdnem 396dm LoBotmommdo, gnebommo ,,Joé-
oo be8o6m ol Bodmbaemgs®, L3gz00emyHo godmzgds, 2007, 72-120.

1 ob. o>y 8., goemgdlo 3., goemegdnemgdomo Ledsémaommea, mdaemabo, 2006, 64-
65, 111-112; mosgéd)nb aoamnmbmso@ boliosomorob Q0303306880m @06360@3—
300 ob. bodoGmggemmb Lodmgsmmadm 3mmgdLol 3:89b¢o60, Bogbo 111, em. §96-
Onémab é)gqmdd)mémbnm, mboqmbn, 2019, 116-120.

2 (e000.) LoboBoGmEmb 96 Lbgs MmEZbmL gosBygghoemgdedo Bot8meggboemo
obgoo ol 3360/3mBo300, G3emol Jomomgds 96 56l oy0emgdgeme 3636 ghy-
o badaob 80@0[)06333(50@ ©o 60630’)0@686[5 350’)@0’:@ 030006)003@3@ Imlod-
6gd0L 535 0y 03 LeBoGmENgd®0g bozombBg. LBmEgr 93 30dgBom, LogtHmm bo-
3o60emal LobihgBol 39469380 Lobodseommmb gorsbygghoemgdade godmarddywm
dictum-b 56 gooBbos 3659(39c09bh 7o doeme.

3 ob. Logo®mggmmmb n8gboglbo Lobeds®mmmb Lbedmgdommogm bagBgems 3oemotel
2017 GQ)nb 17 mabaés@ob 60@0583360@360 bod3333 Noosb-376-360-2016, 3o-
©ogtoage 1.4.4.
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©93933069%00 > oo NRB® 396 0dbgdo goBoobgdnemo mayzeol 30b-
099b¢30, HmIgemog obhmGonemse LBmégre mapgiiel godmmbmgsm-
30L:0b 0303806930 0b390L EOLEBMZgg BoBmysemodros. gobrod
530bo, L3-0b 0L bemEdgd0, EmMBngda(3 969310l Mool bobiyocomdal
Lodo&oremoals 03068@3630 (336600@, b3-0b 509-9 oo 515-9 dbemgdo go-
dmlyocogol, dgbyocogols 0o gogocogol mogizool dglobgd), (zoemboboco
1000g0L mog300l Bogemmdgemol poendb&og no3emgdedy, doomBoml dgm-
69 botrglorob bgemdg36memgdel oyl bsgmmoto Lyegoemal dqbs-
3080boco, B3 300093 9EMbgem (3bocoymal, Gm3 magz00l Igdorogedgdgeml
96 Igndemod maz300L 3060dgd0b LoBoboom3ggme Lo et mapghiol
1396 gobdmdos.

bognemolb8mo, 6Hm8 maggihol Bdmdog dommsobmob 3033069300
396Lbgoggdnemo dogmdgdo sGLGdMAL, gécma 8btrag, 3mbhobgbdyéo oo,
Igmbrg 8bog, Logmm Ledotomol Lobhgdol 0y&olioodzegdde. ggéds-
bool Lodmgommogm  3megdlol 145-9 3060360030l mobobIsco, 3060,
6m3gemo(; bbgo 3060 berogoBmal bgemdg36memgdel oowgdal, dgdmdocmas
mggbrhom, goéacod 03 398mbggzgdols, HmgLy 356 dmdas godmeobo“.!
58 300006 gd0d0, 07 MOgoE ™ e 96 30303 Jomomgdsl 8obo go-
dmambmgol Iglobgd, 030607gds, H™B 3060 0dmggds mygéhoo 08 dm-
39b(oob, Gmgls gl bgds dcotglogl 8oygs, odi3g3¢el gobbmedag-
gd0b 35000L 3o630g3em™Md0d0.2 sbonmgen@oc, dmemobrool bvdmgseno-
g 3009qLob 6:219 (1) Bmbemo 300306 dgqbL: 396t dgadmgde
393mb3mdocm 0dbgl, 3o 08 3gdmbgggals, 0y goblodmgeyemes obo
24393h0®gdel gos 96 8olo godmymbmgocn d1bgdo Lbgoggetoc go-
3m30botrgmdl  mapgfhoob®.  bodobmdmmogos, M3 dmemobronal
beBmgomadm 3mgdlo 960860336g9emmgboce ggbl mayzeol bgemdgs-
Gyemgdoo goblodmgnmmo magéhol goBmymbmge bobosmbog: ,bs-
bgem3g367amgdm  306Hmds, HMBmol  00bobdooy gem-ghme  8botdrg

1 39639600L LoBmgomadm 3megqLe, 8. 49dgemodgecmol motg8sbo, g. BoBsbodolbo
©5 0. 630600l BgoghmBmI0m, mdaemobo, 2019, 36.
2 domodgommo g., bgdal go8mgamgbol (maggéiol) godmmbmgs yboogogatgdnem
396dm LodoemoemBo, gn&bowo ,Jotoymo Le8otoemol 3o8mboemgs”, b3gzos-
6o godm(398s, 2007, 78.
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3Gyl gornmgdyargtel @ocmb gmbatghyare bgendgzyangds
dgmérg dboérgliorsb 93 13960L 369l dmombmgbols 393mbgggoda, 8ooRbgge
393mnobmgo mpghhoe” (3memobrool Lodmdommodm 3mepgduel 6:219
(3) 3gbemo).

be30&0L30tm JogmBo gobgomots Loghmm Lodsémemol bolihgdeb
939469330, Locos(; hEoozeyEOE dookbgmed o gLy dooRbggy, B3,
Bmgoow, 306930 (Mm3ghhn) 9600mLENYESEoS ©O 96 35 EY0Y-
@ g3b ©o3069d0L 303398l 030 EO306Hgds 3o3gdnemos Lo3sbybm o 38s-
ymagoemgdol (Consideration) goégdg o6 ogo 96 960l sbsbyeme L3gz00-
60 RMEId®d0b ©o3300 Igeggboem ™ 313gbhdo.! Logeomm Lodee-
0m30 5006 gdNEo 36063030l 00bob3sco, dEgLOEHOL Jogé 0obb3mdals
3o33bogd3g, ™a3gegbhl, Bggnemgdteg, b69d0ldoge ©GH™L Jgydemas
™xgbhol 308mmbmgs, obosy 99393hobocmgal BobolBot ayml 3065 3-
397000 390 ©dggboemo.2 LBmegr 93 BgLoob godmbo 3emolol cooc-
3960L gdLoby&gdmes Logeom Lodsémmmol Boosmdo mogizool Lodotro-
@366)030 oSbGoOnOob cQamBSS{)bo, (41008@0[) 03068@36308, 3(060@0
B9Loob  303mbo3emolol Lsboo, dbotagms Bogés magool Loboggemme
393bgg6 (oo 380ymazommgdodg 39mobbdgdol (8o3., 398mogoBgdamobomgals
™300l Bzemmdgemol 8ogeh 363399 LoBmoYEal, 36930m3al go-
oobeod) 96 Lbgo gm&docmytro 306mdgdol oo 385ymagacmgdal 393mbgg-
3930, 39bademgdgemo 0gbgdmes ma3g€gbol dcmdas dobogg maggéiheo.?

899mm  gobboemymmol  gomgsmmalBobgdom, doGoyem Ledotamoemdo,
™g300L Jg8gogdol gobdsgammdado maggihe GRgds doemode o ™00l

1 Corbin A.L., Option Contracts, Yale Law Journal, Vol. 23, Issue 8, 1913-
1914, 641-663, 641, 644; Katz A.V., The Option Element in Contracting,
Virginia Law Review, Vol. 90, Issue 8, 2004, 2192; Cozzillio M.J., The Option
Contract: Irrevocable Not Irrejectable, Catholic University Law Review, Vol.
39, Issue 2, 1990, 498.

2 Cozzillio M.dJ., The Option Contract: Irrevocable Not Irrejectable, Catholic
University Law Review, Vol. 39, Issue 2, 1990, 498; dsxodgocmo g., bgdol
603«)3@360[} (moagé)@nb) aoammbmso 350030806:833@ 336)60’: baaoé)mo@an,
Jnébomo oG bodstmmmol do8mboemgs”, b3gosmmyéo godm398s, 2007,
84.

3 Katz A.V., The Option Element in Contracting, Virginia Law Review, Vol.
90, Issue 8, 2004, 2196-2197.
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dgemmdgeml 6gdoldogé EmUL Jgndemos dmobobml dobo domgde (od-
393¢)0), @ag3eol 3o6mdgdol dgbododoboce. doemodo dymoge maygérels
oJi393¢06gd0m, Bbotrgams BmErol a3ydbrogde sboemo Lsbgamdg eyemgdem
1600gemmdy, Gmdgemoy EoMYaNmakgds bogmm Bglgdel Lsazyd-
398g. 506036700l Le3oGobdetrme, 00730 60089 boggndgemoo dgdmogs-
Bgdgame dgBygghl magoel byendggyamgdsl o gb dg8ygghe doonan-
8mdogod, maggého - oy goerg3mgdgdacosb Lbgo 608 96 godmBonbotrgdl
- 9396303l doemol o o0bHgegLgdymo Bbotrg 39wt 3gdemgdl ma3-
300b 3obbme309emgdol. dligm 3000693030, 0g3060YEgdd, G™3 maz00l
bgemdg36emg30l doemodo ymazbs Botrdmsggbros mazgéhel dmgdgrgdals
96m-960 (bognemobbdgg) 306mdol, GmBemol dgybenemgdemmds; 13o6-
393L oyoonem doemol ma3gehl o 9608936 magzeol 8agemmdgml yo-
0gdob, gobsbmezogamml og393¢o-

2. 3gLodg 3060706 gotoggdal ogd> Mmaz300l 30Hmdgdal oG Mmag300
2.1. 33[)0 330)60[5 305 30683ob '303@350300[50@380[’ 338@3@3& moseoob

boogndggamdy

mqg300b bgemdg36memgdom, 393mogedgdgmo 0mgdl goemogdyemgdsl
NG 3bm@mq> Qc(bm3mb ooosaéd)o 60@030 33000653863@0 336000@0[}
3968530m ™330, 96039 96 gobobm30gemmL olgmo dmddgogde, Gmdg-
003 O IMEMAL Ma3300l dogemmdgemol dogé Lo ymoco yozemgdoo
Loérggdemmdsl; sliger dmgdgogdoce dgodemgds Bsomgoemml goemgdyemo
3060b Boges ™300 gobLoBMgGYEO dofomoo bgamdg3enemgdel bog-
6ol oB00bgds, gobognégds b Igbodg 3063g golibgoligds.! 03 mgommlod-
&oboom, gobboemymo 1bd 0gdbgl Go LodoGmemgdtogo Igrgzgde dmdy-
3905 399000358980l dogé mogzool LoBobosmBoggme 03 Logbol g06-
396330L, GmIgemo3 Bo63moggbl dotomocon bgemdgéymgdol Logobl,

30053680‘3@0@ 30800[)80@30[)0 ©o 33[)80@30[5 MO3(300000 3006@3:1[}@30.

1 Hutchison D., Remedies for Breach of an Option, South African Law
Journal, Vol. 105, Issue 3, 1988, 548.
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2.2. 303mbyocogol yogemgdol gobbmezogemgdsdog dgocoggemol dogé
503000[) 80[}530[)360

393mbyocogol Jomdol otmggz00m oy gokoggdal (zobbgo-
Lgdob) Lodotmemgdng dgb gobLodemgeogh bz-ol 513-9 nbemals 0d3g6s-
oo BoboBgo, BmBmal Bobgrogoms(y .07 8yocoggemds godmbyocogol
130 gdol 3obbmzogemgdedg goolbgols bogoro Bogmo, dligmo golb-
30Lg30 domomos® .l eytooyme mohgeshcodo go8mmgdnemos dmbod-
€930, 6508 53 Ig80rbgggze80 Lobgdgs NzoeMEE domamo gocoggds bz-ob 61-
9 3ybemob 306r39emo b5Boemal 35398000 o 398m3LynceggemL o3l nogemgde
Imombmgml 960856 0mBmBogoce golbgoligdymo Bogmal 3306 oodéy-
6905.2 0330, ©b0dbymol Boybgogoc, od3Lhgdol Lodotmgdl bs-ob
513-g9 3nb@ob amdagngob 03068@360 33000@[)06@0[)0360 336350[} do-
6937006909 RoERmLeob B0806mg000.

bocoogme, &08gbsc go8meozbogh 3g8dgbol 3900emmlobroobogegde b3-
ob 513-9 3bemoo gobbodmgenemo 9cgg0l owgmdsl bz-ob 158-9, 187-
9 (Bmdérog b0g:gdmob dodormgdem) o 185-9, 312-9 (3603 bogmgdmob
©° 6930LhE03007606006 YN gdgdcob Fadotrmgdem) bemgdal gomgo-
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bogomol 96 Nogemgdol gob306330L Nogemgds, 96080 3930bo(3, o dob
3096 Logbol 306306335 Jmombmgl 3glodg 3060l 0r96bImdob.1

bocoogme, 608gboe 960l gbodemgdgemo dbocrggdds Lobgemdgiény-
g™ 39006b8g3007 ©90g06mb 0206bImds 3-0b 99-9 Bybemol 3otggema

1 306@36)00 ., boamdoqmdm boaoﬁm@nb Smao@n 6060@0, mboqmbo, 2011,
409; Logotonggammb Lodmgommagm 3meegqduol 30896¢o60, Bogbo 3otggemo, .
406¢hner00l BgsdhmBmdon, mdaemobo, 2002, 268; bsgotmggmmmb bodmgoemo-
Joo 3mcgdLob 3089660, Bogbo I, am. 4obhneasl Bgwodhmemdom, cmdacmaboa,
2017, 552-555.
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65Bocmol 3039300 gem-g6hmo Bomgobol dogé LodmBogmme sbogde
396039%0L 653goemmdol Bobsdotrmdoco. gobodostrgdgemos oydocoywm
@003600'36030 Q)bq;ndbné)gbn@o 3(’030300 0dols mombo%a, 69 Q)033-
398900 bgemdgenemgdem 935 0y 03 go60ggdel bodogoemmds Gmdg-
039 3060L 0r96bdmdoBg gobrogl odm jocogdyemo.t Igbodedoboo, b3-ob
99-9-102-9 3nbemgdel 3086gdabocmgol, 0obbdmdsobogoemmgdymmms dbem-
mE obgmo 3060393980, HMIgemms b58g0emmds 20bmbol doemoos
260L oIm 3000g07emo 89Lodg 3060l MbbAMISBY. Gl 33063900, ,,ym-
390039 393ma mddnemo 96 6036ogl 0dsl, HmI botrggdl o6 dgndemosc
390030e0LB0bmb  Focn JmEl  oEyme  go6r0ggdom  gemo-geHmao
3botrol doges cooboegde 3g3gmdo  gocnggdol mobb3mdslisgomgdy-
m™Mdd, 0330 933396 3900bb3gdol Fbmemmee goemrgdnemgdemo go3994-
00 °943b o [...] Bo6hm B0obol b5B3onergdal gommgdnemgdol Botdm-
Imdl“.2

dqLododoboc, 9439399 gL, 603cgboos Igbodemgdgemo 3oél dgq8-

@™l gob306330L NegEmgosdmboemgds domemme gomgoergdembo-
o600 gdcngo dgoobbdgdol boegndggemdy. Hmgme(y oyéomoyen wohg-
o930 LdBoEBMENEbOE 960l 5xbodbyemo, ,,mE 306l dmEal 3geobb-
3901cmds bobgemdg 36memgdm o0 gdsd 96 1bed Igdmymb Lodmdsmmogm
36mbg0L dmboBocmgms dmddgogdel mogalyazemgds o bogogdal 3ém6-
309656006mdy [...] gobzoégg0L Lbobogmm domoo o3¢rdsemgs 9B0boomd-
©939%°> numerus clausus-ob 3606(303bo(3, Gogob 930, gogdh™mOMags,
0gd6gos sboemo Lsbogmm negemgde - Lo gnoergds gobzoéggel gemgdgbiel
396939 [...] gob306330L ©36doemgobomgol bsbogomm ga3gdhol Boboggdo
0gbgdmed goémdomo dgoobbdgdol sobmemyhneoe doemol swoségds,
Go3 ©o93909emad“.? bligbgdnemo uggmmmds ggodemgal Lodnoemgdol oo
3oL 33600, 6md, L3-ob 513-g 8ybemol 3[)803[)0 306006Lol  6m&8als

1 306@36)00 ., boamdoqmdm boaoﬁm@nb Smao@n 6060@0, mboqmbo, 2011,
401.

2 Logotanggemml bedmgomogm 3megdlol 30396hoc0, Bogbo I, . dobhyHasl
6900dhemEmdom, mdaemabo, 2017, 555.

3 éybosdgoeme 3., Lofcoodg ., 93boho830emo 0., Lobogmm Lodoémaocmo (3087-
bgdal 3639370m0), Mdaemobo, 2019, 205-206. s0g8s 030l Momdsdg, G303 bobgem-
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0656Lgdmdol 306039330, Igbyocogol mageol LoBoboomdwggme 3qbe-
3060l 8ogé bogbol gob 306335 0dbgds bodgacmo oo, Rggnemgdog, may-
300b dogemmdgeml o6 9dbgds ozamgdd Bmocmbmgml 9833060 306356330l
3900939%0L 961mmacgdd domanmdsdg Bomomgdom, mnbeody 393dgbolivo-
30U (36md0cmo aymb mog300b 96Lgdmdal dgbobgd.

600 3306539000, Mag300L FogEmdgmo 96 BRgdS o330l o693y oo
3oL g3l nogemgde bgemdgdzérgemo boologob dmombmgml gommgdy-
gl 639300 doygbgdnemo Boobol o608moyégds. gobs 980bs,
Egm(3 1339 90060365, Logotm GgglihEolb 3gbobgd Logsémggemml 3o-
660l boogydggemBg, e300l 8azemmdgeml odgb 3gbedamgdammds, ndéog
Jmbgdolionob o 393306gdnmo maEod EoGg3oLhGHmL Lojsém 6g-
930 goemgdymgdel (393mygol) Lobom, o 3g8mbgggeday 8gbe-
N6y, Logotm Gg9lhtolb bogdasbmdol Botrganmoetgdgemo bmeédgdal
IgLododoboco, ggoe dmobgebgdl Logbol golbgolgdol magz00l Bogemem-
3gamol 0r96b3mdals goérgdy.

IV. ;mag300b bgemdg3éyemgdol gotgds 8mBaibogg LodsGomols

oSb@o@UGSBmQG
1. 3otrmdomo gotoggdobo

9603569m0logob 16 go0da3bmb, gémo dbog, maged o, dgméy
35603, 3ormdomo aoéoaabob osbd)o@nd)o. bs-ob 90-9 335@0[} 00050580@,
»300MBOMOE 0:gemgdd Zob0ggdd, MmeEglsy 0go ©O3m30gdymod Lo-
dmBogemm (oo 36md 8mgemgbodg 080m, GM3 96 3oEr0g9doL gbenemgdel

893607mgdm 936doemgal 96 398mygol Logbol gobbgolgdedy o6& goohbos Lobog-
mboBotrmmgdogo dmgddgogdel goggdhe, Setodntss wowggbocmo ggé8sbaol
beBmgommogdm 3megdLol 137-g 3o6ogoogam: ,,30lbgaligdocen nogemgdal g6 3063-
30l yBEngddmboengds o6 3godmmgds gotoggdom godmatozbmb o6 8ge8mywmb.
9L BmE8s o6 gbgds 03 gommrgdnamgdel LoBotomgdtrog doamol, Gmdmomsy
3060 30LENEEMBL goemgdgdol, o6 gobzotgml yaaemgds“. ob. ggé8sbaol
beBmgoemagm 3mgdlo, 8. 4949emodgocmol cro6rgdobo, g. BoRobodobs oo 0. o6-
$0600b Hgodhmemdam, mdaemobo, 2019, 34-35. dbggg, ob. 3m33meng&o o.,
39685600L Lo8mgomogdm 3mgqLob bobBogemm 3089660, . oGFbaslo o 8.
49390033000l 00638560, mdoemabo, 2014, 62-63.
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3905g0% begds 8ol ogm8odceg, 6o gotnggdol 9Bygghe - ©8 dmg-
gbol ogmBobmobogg®. 853oLocody, Lendocos abge 3obhmdsdg, G-
3gemBg3 @o8m30gdemos godmgmmgboemo bgdal (zoéoggdel) Lodstror-
98603500 3035emEINEgdgemo domd! o 80lgob 308m3aboéyg onro-
o700 390093900L B568mImdo?.

dm39dnem  3dg8mbgggoda, 808ob3gBmbocmod  yneromgds  gogodobge-
™ 3odgdol (byb3gbBoyho) Jobmdom ogdym 3o60ggdgedy.?
396dmco, bz-0b 96-9 8ybemol Bobgogom, ,,39603980 googdol 3otmdom
©OEIINEIOE 0:3emgdd, 07 goknggdom gomgammaliBobgdymme yaemgdg-
30bd o dmgoemgmdgdol Botrdmdmds odm 30gdnemos Lvdmdsgemm o
7363 demgemgbody, 9bcod aligo 8mgemgbsdg, Gmgemag 1339 ©IEZE0,
303603 dbotrgmomgol $96 30093 Y3bmded“. dbObedbogos, 603 0363060
39603930 0030009639 000390 OGO, 03830 0go doemoda dgol
Fbmemme goc0ggdem gomgsmolbobgdreme 306Hmdol ogm8olol.* bBm-
6900 3 b3gghdo 93yo3690L googdal 30cmdem oI gotnggde
3LgogLgdol magzeol bgemdgEonamgdolonsb - mogzool bgemdg3ememgdom
396LoBgEYmo Le8msgemm goEr0z980L 93mgBggds, 30cmboma goro-
39%0b 8lgoglo, 139330600980 ,Lo8mBogemm™ s ,1;3bmd* Bmgemgbol,
396dmo, mag300L gobbmedzngemgdol.

doybgoogoce 930, gobodosérgdgemo o6 &0l oy&oaye cmodhgbody-
6530, 9369m3g, Bmgoghm i3bey® LobodsGmemm goobyzghecngdodo

1 bogodmggemmb n3gboglo bobsBotoemml bodmgdoemagm bogdgoe 3oamodel 2017
gqaob 19 850Lob 60@0683300@860 bodaasg Noosb-1223-1182-2016.

2 badoémsa@mb boamdo@odm 3m@8db0b 3(")886006\7, 60860 306)38@0, Q). 306_
ool Ggoodhmemden, mdommaboe, 2002, 253-254.

3 80@0@860[} @O aandagbob 3\')6)0')600’) @D@SBUQO aoé)naﬂagbob Bsb\)bsb UCB&)("J
3630 0b. bogstrmggamml bodmgdommogm 3mwgdlol 308960060, Bogbo I, em.
éoGd)Uémab é)aqmdd)mémbnm, »doemabo, 2017, 545-547.

4 $3$3@°33°@° 3., bobgqfc'iménwgbm LoBotamommo, mdaemobo, 2010, 53-54;
Fauvarque-Cosson B., The New Provisions on Conditions in the Unidroit
Principles 2010, Uniform Law Review, Vol. 16, Issue 3, 2011, 537-548, 539;
50603byem Lo30cmbdg gé3emo ob. Zimmermann R., The Law of Obligations,
Roman Foundations of the Civilian Tradition, 1992, 723-725.
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393mngdymmo dmbodkgds! mayzeol 3o6mdem goteggdse doBbggoliorsh
©03933069000. HMzmE3 1339 206036d, 06Hmdomo 60390 Y-
o 00300 3bsrgme 8oge 8ol 9&Lgdem 306Hmdgddg gerobbdgdol-
0bogg, bmemmeo 98 goboggdel doemsdo dgbgemobomgal oyzocmgdgemos
Le8mBogemm o P3bmdo Bmgemgbol oEg™ds (SobHmdol Igbtymmgds).
530bgob g306lbgoggdam, mag300l bgemdg 3Enemgdo goblodmgéyemo bodm-
3030 (doGomon) bgemdgenemgds 96 dooBbggs mogoobgy ogdY-
o0, 96039 8obo OIS ©8m JoEgdymmed ™Mool gobbmEzogmmg-
3089 (mag300L bgemdgzéyemgdem gomgommalbobgdnemo magéhel ofi393-
(Ho6g039).2

893ma o@bgénemo bbgomds mag30ols o 306mdam gotoggdsl dmeals
269800 8603369 mdoL 0dgbL Bbotrgmd 891botr006m3alo o 850> Joge
393mgemgboemo bgdol bodogocmmdol 3gogoligdol 3mbhgdLdeis. oon30, 30~
€mM30m0 gor03g00L 3930bgg3080, Bbotrgms bgdal LodosGmemgdtago go6s-
30Loobmods, Bggnmmgdérng, 3mbBagds bmmme 3otmdome gotoggdol
@o@abob 300335@30 (3005363@3@0@, m%863560b0m30b - 38m0303850b
803300360[)0[), bmq;oo od33360660bom30b - 80[588 Qomosbagbobab), ™3~
3000 gomgoemalBobgdyemo dotomowe bgemdg emmgdol 393scggbocmo
mosaé(bobo o ch{]BGob 503@30@0060 80053@3?)0 ®6 80030@: 333000—
30898cm0b bgdol (maggédol) boogoemmdalismgal 3068LoBmgegmmas ma3-
300L ogdel dmBgbo, beoemm magz00l dagemmdgamol g3l (og;393¢el)
6580g0cm™mdalomgol - a3l gobbmzogemgdal dmBgbhes. v3ahmdsys,

1 BoBogo L., bogotrmggemml LoBmgsmmadm 3mgqduol mbemsob-3:396¢oéa, 515-9
3mbemo, <https://bit.ly/3CTESII> [19.03.2022]; Griffith v Pelton [1958] CH 205;
Laybutt v. Amoco Australia Pty. Ltd. (1974), 132 C.L.R. 57, 3560360030 10-
16.

2 Thomas M., The Legal Basis of an Option to Purchase Land, Northern
Ireland Legal Quarterly, Vol. 42, Issue 4, 1991, 358-364, 361.

3 Radulescu Tudor V., The Option Agreement in the New Romanian Civil
Code, Perspectives of Business Law Journal, Vol. 1, Issue 1, 2012, 262. o3

3obomgoemolBobgdgemes, Gm8, o odi3gdhol goblobmezogemgdemoe bsdotms
3olo gobocogde mayggégbhol Bobodg (g.0. oy odgdpe domgdobisgoemegdymmmo),
2bge> g8;bggzoda bgdol godmgmmgbol LudoGmemgdéng dosemodo dgligems odm 3o-
09870 brogds segLotel (ceg9égbhob) §8gwenboesbmdsdys. 396dme, §89c0y-
Uﬁoém 3060b B0bodg go 3909070 domgdobogoemgdnmm bgdal godmgamgbs o6
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https://bit.ly/3CTfSfI

0730 8bo6rgmd BmEob ogdYmd 30603980 35OEgd0L 306HmBom l3-0b
96-9 dbemol 00bobdoco, dob doemodo 3glgemol, 360630330, 396 OG-
393l 393c0g™83o gocoggdel HmBgemody botol ¢8gybotr0obmdnls
3980 96 dbotrcooggérol dodmgdoce (36mdd, mogznem gobloBmgéryemo
doGomoo bgamdg3émemgdoligob 30bLbgoggdem, Gmmob obocgdoos
o30egdgemod  vtglohel doges Bgmogedgdol odi3g3thedgds (mogizoel
396bm6309emgd0) mog300l bgemdg36mmmgdol ogdol 393gg.

©> demmb, 6030bmdemoges, HGmE 3ofmdomo go6r0g9d0l 0bLo-
O9hob 9gem-g6mo doGomoo dobsbosmgdgemos bgdodg odm Jogdyemo
306m80b domommdy, o3 Jnmosboe gocnggdel domoemmdal Loagyd-
39005, 306 3609hMemo, L3-0b 92-9 bl 096b3oco, domoemas 3ot~
3007 OGN0 30603900, Y30 306mdol EdEa™Bd 96 EOEgMITmdS
©93m 300098700 Jomemme GmIgemodg dbotolb bgdodg. 30booob ma-
300 3gemmdgemol Boges mog30ol gobbmEdzngmmgds Bo68mocggbl LbBm-
€9 093356 bmBommmdol, Gm3mol ogmdsbsy, Gmgmey Bglo,
donmooboe mag300L Bozemmdgemob bgds-byegocmo gobsdocmdgdl (oo, 3
35embo8G0lom, 960l Fomemmee gotraggdol gem-gemo dbotol bgdody
©99m 3000gd7e™0), boogndggemb dm 3emgonemo 0gbgdmed may300l o6/cos dobs
boagndggemBg cosboogde LodmBogamm bgemdgzeymgdol gobboemgs dotm-
300 goknggdoco b3-ob 90-g 8ybemal goggdec.!

085L0r06039, ymggemogg 38g8membodbymmo o6 136doemogl Bbotrggdl,
b3-0b 90-9-98-g 3bemgdal ogoézmgddn, doomscen bgemdgeamgdol ob
3ol Loogndgemse 96Lgdnmo moeol doemode Iglgems oy393306mb

6o653m3mal LoBotoamgdrog 3gwgagel, Lobod ago o6 Boygo 30bmboge Bo6rdcm-
3gmbg 3060b 803060 3o 39mgdnem bgdol goBmgemgbodg, oo 08 3g3mbgggalo,
3o0ly®odg ., 639605 0., 3939933000 3., bodmgocmogm 3mgdlolb Bmgowe bo-
Bocmo (3933Lgdab 365989em0), ;damabo, 2017, 224-225; 39685600L bodmgdoemogm
3mgdbo, 8. 3949emo8goemol 00638560, g. BoBobodobo o 0. oG§basl Ggosd-
HPB®30m, Mdoemabo, 2019, 33-34.

1 Evans K., The Law of Options, Dalhousie Law Journal, 25(1), 2002, 47-80,
52.
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39633970 306mdob ©Eog™8oL (96 ongmdcmmdsl). sLge 3gdmbgg-
3530, 8boérgmo dmEal ogdymo bgemdg 3memgdol dgboagelbgdmmoc o-
39300 go8mboygbgdgemn 0dbgde 3otrmdama gornggdgdal doéganemotag-
dgemo Bothm Logéom Bgligdal 3gLodsdoboce.

2. Bobotrg bgemdg 3éonemgde

o300l bgemdg 36memgdedg Loydealol 3o6ocmgemo s gsogmmU,
08630')33, 60506)3 bgqﬁgsén@a?}ob boaoémwgbéo‘g oSbOoOa@moS. Bo-

bo6g bgemdg36mmgds Boe3mocoggbl olgmo Lobal gotoggdol, Gmdmals
bogobozos dboérgms dogé Lvdmaogemmee sboemo (dotromon) bgemdgzéy-
gl gogpmdgds, Bobotg bgmmdgeymmgdom gobLoBmgémmo Jotm-
3g800.1 Bobotrg bgemdg36memgdal Bo6rganmatgdgem bmdsl dgoizagh bs-
ol 327-9 3Ub@ob 33-3 Sosoqmb 30633@0 5060@0@360, 6)003@0[) ono-
bobocody3 ,,bgem3g36memgdoc godemgds Bo6r8madgel mdsgoemo bgemdg -
Eemgdol ogdol goemgdnemgds”. v3wgbsc, Bobotrg bgemdgiémmgde
Lbobgem3g36mmgdm mgocmdmdgal 0833060 3gdobndBos, BmBmmoal ogoég-
33303 8botrggde bgdogmazemmdom 30LEY™dgh Lo8msgemmee doto-
0000 bgemdg36mmgdal oegdsbl.

Bmgme; bogomggmmml 18gbogle Lobodotmemnm gobdoogl, ,bo-
6069 bgemdg6memgde 3mbhGodatgdol adgemgdel Lodsémmgdog dg6a-
3900 Bo68moggbl o 3boérggal Bo6r8mydmdl dmmbmgbol nogemgdsh
dmdogoemdo bgemdg mmmgdol ogdol momdsdg [...] 0dobomgal, Boms
Bobotrg bgamdg3memgdesb 3o3mBobodg 3mbhEodotrgdol odymgdo
9g0hedneoe (oneooyemo doemolb 3gmbgc) Roomgommml, Logoemcog-
Ieomo, 035 93 Bobotrg bgemdg 36 gdecosb 06 339mgl 8botrgms 6~
bgdoo 306mdgddg Jgoobbdgdal ogoghe, 967 doGomowe bgemdg enamgdal

@0@02}0[} @030@@82}3@860[} ngobab bOé)BSQ)Ob QOsSOSO’)CBOQ)SbOL) b\)-

1 ob. demogodgoemo 8., 396330dg 3., Gmdodady a., bgsbadg 3., 39633099 ., §obo-
3oo om., Lobgemdg36mmmgdm Le8otmommo, mdoemabo, 2014, 112; sg6gmgg, ob.
$06dgbodg ., bgemdg36nemgdol orogolyagemgde bsdmgdoemogm LoBstorsendo,
»doemoabo, 2017, 141-142.
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gndzemoc Bobotrg bgemdgtymmgdol goblsdmginemmds dgademgds og-
mUb“.! 5dgob godmBnbotrg, Bobotrg bgemdgityemgds mogor 1beod
203960gb 03 LoB8mBogemem bgemdgzeymgdol v6Lgdom 306Mdgal, B03-
ol ogdo Bob3momggl Bobotrg bgemdg3emmmgdol Logobl.2

Gogmby mageol bgemdg namgdsl, obg Boboég bgemdg enemgdsh
5960000698L ol Logéorm dobsbosmgdgemo, 6m8 méogg doomgsbo doto-
oo bgemdg3emmgdol ogdol Bobotrg ghoddg dbotrgme 3Hmogé-
mdol 3mBgltroggdol obobogl 8086 oo, 9dcgboce, ™mogg bgemdgs-
Gemgdd dbotrgme dmEral Lodmenmm (dotomocen) bgemdgéyemgdal
©39093g RMEBEgds. 90bodbymmol go8m, oydocoyem mohgbody-
6030 mag3eobo o Bobotrg bgemdg3ememgdsl LeBotamemosboce 8oomog-
69396 Bobobobgemdg36memgdem 39c0bb3gagdl.? ombobodboges, GmA, gobl-
bgoggdom Lbgo Bobobiobgemdg 36memgdm 39mobb3gdgoaligob (30g., gobdes-
byemmdoms mgda, 16m0ghmgoggdol 893meoboydo, BséBm 3gmobb8gds)
- 6m8emgdog3, Bggnmgderog, dbotrggal o6 o30LEgdL 36 3Eghmemo Jobo-
06Lob goemEgdnemgdsl - magzoo3 o Bobotrg bgemdgenamgdely ddmgage
bobosaobioo o bebgqnag‘;én@abm 30@@363@36&) oosadﬁabb b3-0b 317-
9 3bemol 3o6rg9emo BoBocmol gog9d00s.

89856036yemol oybgroogoce, magzosby o Bobstrg bgemdgémmmg-
30l 0BLhodnhgel dmeel s&ol 860336gemmgobo 3oblbgoggdgdals. 3otggem
60330, Bobotrg bgemdg3enamgdel 393mbgggodn, doGomoo bgemdgsény-

mgdol ogdalomgal oyzeemgdgemos méogg bgemdgdggemo dbotals
3096 bgdol bgemoboemo go8mgamgbs, bmmm ma300l bgemdg3Enamgdel

1 badoﬁmsa@mb n%aﬁogbo boboaoﬁm@mb baamdogodm bodagmo 30@000[) 2015
gqaob 30 bgdd)gabémb 60@0683800@830 bod3333 Noob-661-628-2014.

2 ob. demog&odgommo B., 396133999 3., Bmdodadg a., bgebodg g., 39633999 ., Yo-
65300 ., babaqﬂ&gén@abm LoBotrooemo, mdoemobo, 2014, 112; Markesinis
B.S., Unberath H., Johnston A., The German Law of Contract, A Comparative
Treatise, 2nd edition, 2006, 78.

3 Bobolisbgemdg36emgdm 3gamobbdgdoms dglobgd géyemoce ob. Logetmggemml
bodmgocmogdm 3mgqdLol 309396¢)s60, Bagbo 111, am. 4obdyeasl BHgodhmemdac,
mboqmbn, 2019, 93-98. 08680338, ob. 3(\06335063 L., bgqﬁgséa@gbnb no-
gobyogemgds bodmdoemsgm bodsGmsmndon, mdocmobo, 2017, 142-143.
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boogndggemBg Lobgem3g3enemgdm 3PBHmogemmdal obswggboc s 3de-
60l0d 0359000 Fbmemmeo gero-germo 3bséol (mag300l dgemmdgemal)

30@356030 80635‘)@36‘)‘1

893mbligbgdyemol gotrcos, lgogboce 03 o 33063980L0, GmBgemoly go-
39920 393mm maz300l 306m30m goc0ggdolersb dgotgdeliol, g3oblbgs-
39010 396L399h039800b obgds magzeols o Bobotrg bgemdgséy-
egdob Loogydggemdg dotomocon bgemdg36memgdgdol googmedgdalisl 8bo-
€90 §39000bo6006mds o 8o; Joge godmgemgbocmo bgdol bo3cogoe-
0mdd. 396dme, 00730 Boborg bgemdg 36 gdal LoogydggemByg gocm&dg-
demo  doGomsoe  bgemdgiémemgdol  653goemmdol  IglodmEdgdemoce
o30egdgemod dbotrgamd J39onbocnsbmdals o bgdol goegalosbmdals
dgo30ligde, 9gergmgg, dofomoo bgemdgémmgdol ogdol 3m3gbhdo,
03539L 396 30(hyz00 ™300 ZodMBEbotrg doGomon bgemdg6ay-
g0l ogdedy. 396dme, 00y maz300l 306HMmdgdal 0r9bobdoce ogi3g3¢elb
396bm6309emgdd 96 dmombmgl 3ol gosbocogdel dgdmogedgdemals (megg-
696¢hol) Bobodg, doGomowo bgmmdg enemgdol ogdolsl oot ogbgdo
9730009890 3g8:03089dcmal §3gnbot0sbmdol 96/ 3ol Boges godmg-
egbocmo bgdol go6rz0losbmdal 398mBagds.2

©303360L Loboo, 16> 00rggol, 6™ mag30o 8ol Bogemmdgeml ygdbols
3936000 P3G Yot Lodoboemgdng g6 39hL Bobolisbgemdg 3memgdm
39006b3gd00 eolobyemo 80860l dobomBggoc, goerg Bobotrg bgemdgs-

Eemgd0. 9bodbyeml, n306g9emgl ymgamobs, 306o306Hmagdl ol aggoddo,
608 mag(300L dazemmdgeml, Bobotg bgemdg 36memgdol 8botroligob 3oblbgs-

3060(7), OdSb 30[’06@02}@(‘060, (")%BOO[) 58@30363@83030 803(")!)063@
0)(886)6%3 mosbambob 608b0@860m, 80\)@600’)[} 880’)68 3506)3[)0006 bO—
b3630@0 306006}[}0[} bgqﬂgsén@{)bob @OQSBOL}.

1 ob. 3333@a330@o 3., bob3@33363@38m baaoé)cnoqm, mbnqmlm, 2010, 32;
bodo®oggemml Lodmgommogm 3megdLol 3m896¢o0, Bagbo III, am. $o6dneask
690dhmEmdom, mdoemabo, 2019, 95.

2 ob. Radulescu Tudor V., The Option Agreement in the New Romanian Civil

Code, Perspectives of Business Law Journal, Vol. 1, Issue 1, 2012, 262.
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3. y3o6ohgbo dgbyocogel yogemgde

Ubgo 0blLhodnhgdolgob goblbgsggdem, 89360 Lvg&mm dobobosmgdgema
8003500 cooBBoob 3306)003[}0 33[}80@3()[5 Uos@g?)obmos. nBoéoOgbo 33[}-

yoegol nogemgds 39b6mboom 96 bgemdg3émmmgoel Loogndggemdg Boédmoa-
Imdo! oo 3ol dogemmdgeml 960493l glodmmgdemmdsl goemgdnem 306-
006 doomBomb bgemdg36megoal owgdsl 08539 3obHmdgdom, 6o dotm-

39000093 3oeEgdo 306L byl bgemdg36memgdol ogds 89Lo8g 3o~
06 (L3-0b 516-9 Fgbemol 3oéggemo boboemo o 3mBgzbm bmEdgoo).
0bggg Emagme3 ™300, N30&odgbo Igbyocogel yozemgdoy Bwnogl goem-
9870 3060l Lobgemdg36memgdm cmogolnoaemgdsl, oydis gb 398myge
9mmoh0y6 bobosml ohocgdl o 96 06393l dobo oe®ggz00 goem-
©9d7e 306U o 89Ls8g 306l Il ogdymo goboggdel domornm-
dob.2

bs-ob 517-9g 335@0[} 33-2 6050@0[) mosobaoQ, '303@850300[)0@0 3060l
3096 n30éohgbo 3gbyocogol nogemgdol gobbm&zogmmgdol momdsdy goem-
©9dmo 306obomgol ghymdabgdo 0B393L bgemdgEyemgdol ogash
3bo6rgmo ol 03 J0crmdgdam, Gm3mmgdol; 3ommEgdnemds 30635 dgledy
306 Iglorogads. 30dobocsdy, magzeol lgogboce, Y3ecotglo dgbyocogel
193emgd00  Lotrggdammdsy ©o8m30gdemoed 8olo dggemmdgemol dogé
3oem3bogo bgdol godmgemgbodg o, 306mboo gomgommolBabgdnemo Bo-
6o306mdgd0l o 3doymagamgdol 398mbgggede, gommgdnye 3okl o6

dgndemos Bob omyggl negemgdedmboem 306mob b3@33363@360b oo~
©900L. 99906 353m3Eoboéy, R3oeohglo dglyocogol yozemgdol gobbmér-

BOS@SBOU} 80[’0 803@(’02)8@0 O380’)82>l) OdBSBd)l) 30@@863@0 306)0[} 3086)
80380)363@ O')CBS&)O%S 08 306006)[)00), (4)08 30@@863@ 306)[}0 QO 83[}088

1 demogodgoemo 8., dmbgdal Logymérgdode gocogdel bgemdgzénemgdoms bo-
o6 mmgdéngo dnbgde, mdoemalo, 2010, 78; 4949emodgacmo 8., bobgemdg36yemg-
dm baaoémoqm, mBnQ)nlm, 2010, 264; 303030 L., bod06m33@mb baamdoqmdm
30gglob  mbemoob-3m3gbhotre, 516-g 3mbewo, <https:/bit.ly/3IpQqQ0>
[19.03.2022].

2 bogotmggammb n8gboglo Lobodotmmmb bsdmgdommogm, bedgBet8gm s gozmd-
6)360[) bodaamo 30@000[’ 2006 qub 21 6003336:0[) 60@0633300@330 badagsg
Noob-154-579-06.
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https://bit.ly/3IpQqQ0

306l ol oogdyem 96 oborgd bgemdg3enmgdsdes dmizgdnemo.!
230gboco, dgodemgds 8ogoBbomo, B3 y3ocotglo dgbyacogol yazemgdal

3oboggdom 3oemEgdymo 3060 No3emgdodmbomo 3060l 30356 ©390093L
3obmdom maggbhl, Gmdgemoy doemsdo Igolb goemgdyen 306Lo oo
39539 306l Jmerol P3otohglo 3gyocegol Logbol golbgoligdoliorsb o 303-
doérgd00 Jgoobbdgdol BocmBggel dmBgbocosb?. 3

1 oeob060360300, B3 3otohgle 3gbyocogol nogemgdel oGl o6 gB0boomBrogagds
39emgdNe® 306Lo d 3gLodg 306b BmEel bgemdg3nemgdel oEgds 08 3otm-
Bom, 6)0’)3 060 d\)Q)\)BO 3030 08 388mb303\)30, U)U UOSQ)OBDQOOUOQ)O 306)0 DO&)[’ 008'
30L 306o¢gbo 3glyocogol nogemgdel 30dmygbgdodq. ob. Perell P.M., Options,
Rights of Repurchase and Rights of First Refusal as Contracts and as
Interests in Land, Canadian Bar Review, Vol. 70, Issue 1, 1991, 1-28, 10.
2 doﬁmnw boaoémo@‘ao bs-nb 517-g 335@0[) 33-2 5060@0@05 8030)3@()6063
agod@gbo Q)DSDL\SSSDO'), 6}(*)8 UBO&J\)OUL‘O BObsOanb UCBQ)SBO[’ adm[;s 306)0[.) 8036)
193e0g80L  30bbmEzogemgde o8m3ogdymo o6 960l dobmgol gommogdnemo
306)0[} 8086) 33[}\)33 306)0)06 8\)606860[} QOQSBOL’ mameSS BSC)SO’JZ)OGSBD%S. UBO—
63tgbo Igbyocogel yazemgdol 3dmbg 306l 0badbyeme ygmmgdel gobbmezngemgds
360l BocmBgyem 0dbo 3gLododolo 3gorsbbdgos. 93olicsk, 08o39 3xbemal aéggma
63B0emoo gomgommalBobgdymo gommrgdnemgde N3atohglo qbyocegol nogemgdel
8dm68 306)0[}00}30[} 30@@063@0 3\')6)\')[’ 8086) 3308(")606880[} m\)mbésa Sabobnésbo
13065¢9b0 Jgbyocegal nogemgdel 3obbmzgemgdol bgemdgbymdsl s g9 Boomg-
Q)SBO n%@abaambo@ﬂ 3\')6)0[’00)30[) m%aé@ﬂb 6\)380’)880@. 806bb303863@0 80’)—
bo%é)gbobomsnb 0@60363@ b030m538 ob. Treitel G.H., Treitel on the Law of
Contract, 11th edition, 2003, 57-58.
3 Walker D.I., Rethinking Rights of First Refusal, Stanford Journal of Law,
Business & Finance, Vol. 5, Issue 1, 1999, 1-58, 9-10; Flannigan R., The Legal
Construction of Rights of First Refusal, Canadian Bar Review, Vol. 76, Issue
1-2, 1997, 1-46, 4-5; Coastal Bay Golf Club, Inc. v. Holbein, 231 So.2d 854,
857, og@mém@ob 30000[) boc33@030m boboaoém@mb 1970 qub 17 og-
39égemal goobygghommgde (Fla. Dist. Ct. App 1970); Keys Lobster v. Ocean
Divers, 468 So. 2d 360, 363, ggeomowolb dhohol bssdgemoigem bobs8otoremml
1985 Bemob 16 9360emol gocobygghoemgds (Fla. Dist. Ct. App. 1985).
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898560367006 go8mBobotrg, 39006b3gds n3oeohglo dgbyoce-
30L yBemgdel oggbol 3gbobgd obooelmdtagoce lgoglgdol sdgmsg-
693L 3ooEgdoL ormdom oy ™may3eol bgemdgEnemgdolersk.!
o930, ™ag3e0bogob goblbgoggdoom, dgmobbdgds y3otohgle dgbyocogel
193emg80L oggbol 3gLobgd yazemgdedmboen 306l o6 s@EnéHogL ypmmg-
dom, mazgéhol doemodo dgbgemocesh 3o 33gyemo gowol gobdogemmdado
©o0ymgbmb 5g;393h0trgds o ogemmEmL 8obmgal bgemboyégem dm-
3860b ba@3336‘3@360b Q)obOQJSEJOQ).Z OQSOBEU@[’ Bboq:gmosb bg-ob 517-
9 3bemol 89-3 bobocmo, GMImmal 0obobdocedy N3ecodglo dgbyocogels
193e0g80L 3gmbg 3065L gnydemes 98 ya3emgdel 3obbmEzngmmgds 8bmemme
39 gdemo 3060l Boges oggboem gooda. gobros v80bo, mayz00lgob
396Lbgogq80m, goemEgdyen 306L gydemos goobdmb 1396 ma3gHte, goc-
69 n3060¢hglo 3qbyocogol egemgdol 3gmbg 3060 gobobmezogemgdl of-
B9SOL, 30 3oemEgdye 306ls o dgLodg 306L dmEolb BomBgyemo 3g-
0bb3gd0 357930 gd0.% o330 botrggdo 96 96006 dgBmyenemo, Lobgem-

6w y3emgdsl mogze0l e8obolinomgdgem 0rg0ligdol Bosbodqdcs.t 396-
dmco, boérggdl gydemosc 3gorobbdgdol LoogydggemBdg Bobolibotrgg go6-
LoBgemb, M3 n3abohglo Igbyocogol Bgemgdal doemode dqbigemoo
193e0g808mboen 306L B6H8mgdmds may0o, GmBgamory ol 3gbodemgs-
c0mdob 8ob3gaL, Lo oot gbgryemgdelodqaé 306 339memo ool go6-
3030mmd530 obotrggdemml 96 96 olotrggdemmdl smbedbyemo yogmmgdom

I Naude T., The Rights and Remedies of the Holder of a Right of First Refusal
or Preferential Right to Contract, South African Law Journal, Vol. 121, Issue
3, 2004, 636-658, 644-645.

2 LIN Broadcasting Corp. v. Metromedia, Inc. (74 N.Y.2d 62), 603-0«:630[: Bd)a—
0oL bosdgamoem LobedsGmenmb 1989 Bemol 30 0gbolol gowobygghecngde.

3 Cipriano v Glen Cove Lodge #1458, B.P.O.E., 1 NY3d 53, 59, boy-omé 305
300@0[} ljoo38Q)oBom ljobcaoém@mb 2003 S@nb 28 mdd)mabéob 80@0693300—
mgdo.

4 LIN Broadcasting Corp. v. Metromedia, Inc. (74 N.Y.2d 62), 6oy-0mé30b 3ho-
(oL bosdgamoem Lobedstmemnmb 1989 Bemol 30 0gbolol gowsbygghecngde.
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QO 80@068300(’0[’ 30@@86‘3@ 306)0}06 bg@Bgsén@gbob QOQ}S?}OL) l)s)-

3oobo.

V. mgg300 Gmgm3 306sblyee 0blih&y8gbtho oo dobo Lddstmemgdtogo

Ggayapotgde
1. mog30d Gemgme g3olosbo gomsemon

d9byocogel 96 goyocogol maogzos qbodemgdgemos Lhéyddhyeotgoyemo
0gbgl ogoliosbo domommol Loboo, o 3gdmbgggodoy obmob oo 303-
dotrgdym ™3g6o(309089 ©o8o(hgd00 3ogM3gemEgde o3ebosbo domocm-
0920l 3globgd 306mb3gdmmds, 396dmeo, a3olosbo Jomsmgdol 308360l
IgLobgd Logetrmggemml 306mbo, ogobosbo Jomoemgdel 30860l doégay-
0gdgemo Lbgo 306mbgde oo 396mbggg8rogdotrg oghgde. azoliosbo do-
qm@q:a?mb 35360l 33[}0536 3060050[) 83-2 335@0[} 32-9 BUGdOOB do-
bgcogom, ogobosbo domommo (a30bosbo domommgdn) gobdotigdymmas
Gmgmby ,803mgi393500 geboblyeo 0blhEY3gbihgdo o Nozemgdgdo,
Gm3gemms  Logotm  Igmogodgdsy  dgbodmmgdgmmes  Boemmdogo oy
Lobgbbe o30boobo gomoemgdolb Loboom (36 dsmo 3mBdobotgdyeme goro-
26hoon ) 96 HmIemgdoy gademgde gotongdbsl sbigmgdoce vb GBmdengday
05006 019019389 bgendmby&obs 03y olbgogdol dgdgbol naemgdol Jogo-
&93cm930, Loabgglhoom bgmmdgemmgdgde o goboob Jocmocn@gdorsb
©@209908939cm0 Ubgo 0blh&ydabhgdo o yaemgdgde’ (bodgolds ods-
ha¥gepeo).

3030Locoodg, NgEgdd, GmIgemo3 8oL Jgemmdgeml dgbodemgdmmdsl
5demggl  3godobml  Boemmodtoga, Loligbem o6 Lbgo  hodel  ogobosbo
Jomocmeo, 3gedamgds Boomgomml, sgégmgg, o3obosh domsmdwm, oy
5bodbyemo nogemgds mogel 8brog ©330ymazacmgdl 306mbdogdemmdoc
33960 360hg60y8q3L. 396dme, 03obocmgal, Homs yogegds o330~
0a303069L golook Jomomow, 0go b aymb: 1) nboéosbo, dmy-
(Ho6mL 3ol Bogemmdgeml o30boblin®o Lotggdgeme gobbm&zegemgdnem 0b-
39LhoEeo3g (9.0. Pbod BoEBmoggbrogh boobggbhozem 0bldhEndgbhb); 2)
oogobyogemoe de8mgiggoco (golbgolgdooe); o 3) Logstme 8gmo-
303360@0 (3.0. 36@0 3033300363600@3[} obsmo onOénﬁgG@abob 3°h9ge™-
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€03b, BHMBmgdoy Igodmmgds 0308693meEgL 3030¢hoemol 380689, ©wbod-
b0, doGomosw, 0doom godmobohgds, Gm3 gb 0blhEndgbho ggotmg-
byycmo bodbgdom bobiooorogds oo 60l Bobopgemgdocent).?

goloobo Jomommobomgal odobolinomgdgemos, 6m8 ogo Botdmaco-
3960 Lobgem3dg36memgdm 96 3BH3mEo0Ye-bodoGmemgdtogo YHmoge-
omdol (ho3emgdo-dmgommgmdgdol) goblbgymmgdol, gobogmgdol oblihéy-
39bL, Gob 3gco9go00)3 Bgmmoh0yco Lodobmomycmaoglmmds (in per-
sonam) Lobogorm ygemgdol mdogdhoe (in rem) gobcooogdbgdo oo go-
3oéhoggonemo d61bgol ©990330 ggi3939-2 3gLodo8aboco, Bbmemme bgem-
39367mgdo 3oLesh gomommBg mag300l nogemgdel Boboggdol comdsdg,
3939 ©®gonmo, o6 Bsomgmmgds colosk domomsm, oy b o6
0boboocgdl bogogdol Augoglo 861bgo1boEr00bmds o 56 ©330ymazoemgdl
893ma oliobgmmgdyem 360¢gé0ydgdl.

36003980 gogegemgdnmos 9.6. Loogzom mogzombgdo (stock op-
tions), Gm3emgdez 8oL dogemmdgeml (0bgglhmEl) odemggl Negemgdsl,
o gdnem 30030 96 gobLodmgnmo 306HMdoL oEgmdoLbol BobolBoé
QQ@&USOQ ogobo@ 330&0500[) osobooso daqm@@abo 3005(560336@0[}0306.
Loogzem magzembol 9g3o¢gbie 1dghgbbocmoce mogo ogizegdel gdo¢gbee
38306000, BHMBgambsy dgndemos 0b39LhmE0l 606539 magz000 65 30L60

! Legal qualification of crypto-assets — survey to NCAs, g36m3ol ogobosbo
Joommegdabs o 3986g30lb 3m8obos (ESMA), ESMA50-157-1384, 4-5.

253 b030m533 363@0@ ob. 306300 a., 80’)6)050330@0 d., ,,cBolmoSn doqm@@gbnb
308650L 3globgd® Logotmggmmml 306mbal 3003gbhoc0, mdoemalo, 2004, 47-48;
336@3@0 o., boodenm boaoém@ob boosnd3@330, I Omao, mbnqmlm, 2010, 261-
266; oq)b0603603oo, 63, 836)0’)30[’ 3&33060[) 3m30bonb 60530603600), ,,o&aboosn
Joommceol 36980l g&0-g6r0 8xogot 3:83mbgbhoce nmgemgds ogobosbo domocm-
@Ol} 3606)0, ndsgb (7)030["303@0@ aabbsobabnqm QO 330&@350’)@3[} 80[’0 3036)(')60
bogmbeom BorgioBg. ob. Questions and Answers on Markets in Financial
Instruments Directive, European Commission, 22, <https://ec.europa.eu/-
info/files/mifid-2004-0039-commission-questions-answers_en> [30.09.2020].
3 36070 0., boogzom LoBotomob boogydgamgdo, I hmBa, cdaemobe, 2010, 257-
258; Paech P., Cross-border issues of securities law: European efforts to
support securities markets with a coherent legal framework (Briefing Note),
TPA/JECON/NT/2011-09, 2011, 9.
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39emEgdYmgde 3gobenemml gmEo 3080689 dgdgbocmo o6 sbemoco
393m33907m0 dg;30980L 0bg39LHMEELImgoL vmgdyem ggolisc doyocogoo.?
Lo 380mc0 botroce sLgmo maz3egde EoIggdyemed Logadéme obgm megs-
boB3gdyem Logodtrm 3emohoymedndy, Gmgmopos bsggmbom dobygs o
3omo 39dgbs dgydemos bgdol8oge 0bgglhmeL Logmbrom dogel B9z
gobobly&o 0blhodholb (Bmgmedy Bglo, Lodémgem 30330600) Lodyo-
gdoo.

0060365300, B0 mog300b 3gdgbolisl 3yocoggemol Bogé gocosbronemo
369300 o6Pgd> gdothgbhol 3g8mbogemoce, oyz0 magzool dmgdgogdels
3960030 og300L LodoBGM azolio 96 ZooodE3gdL Mmag300L 30Emdgdom
396Lo8mgemmm 39Lyocogol o3oll (strike price) oo 0bgglhmEo 56 -
ombmgl og30980L 3gLyocogol. o, 306odom, my30, o308 a30lol 3600l
306039030, 0b39LHmE0 Imobrogbl mayz00b G goemadozosl, 3330600l der-
16930 393dgbobomgal Lodod&m agolidg bozamgd a3olisce ogi30gd0l gocooigdos,
6ol go8m(3 gdotygbho 00z godemgde oeBRgl 030boblydoce Boggosdo.?

0goLook Jomomgdo 330eme030EgdYEO Maz30gd0l 3gerogdgdalol
©° 350006 53933069870 M3gE030980L gobbmezogamgdolol gomgs-
olBobgdnemo nbd 0gdbgl ,030L0060 gomommgdol 30860l dgbobgd™ bo-
Jo6m39mmmb 306mbom oz boeme 8mmbmgbgdo azolinsbo domommgdel
Logotrm Jgo0g08g8alo o gogEmd0L Iglobgd. 396dmeo, o36rdocmyemos bs-
Joboggemmdo gobosbo Jomommgdol Logeem dgmogadgds Logsérmgg-
o™l gbmgbymo 30630l Bogé oggbocmo Bgligdol dmmbmgboms wo3-
g0 3mBoginemo o odh3opgdymo  g8olool  3GmL3gd-

1 0gnemobbdgds Loogmbeom doagps, Looy Logodermeos odggdymo 30335600l
3430900, 96 560Ldatagm (over-the-counter) doBs6o.
2 European Commission Enterprise Directorate General, Employee Stock
Options (The legal and administrative environment for Employee Stock
Options in the EU), Final Report of the Expert Group, June 2003, 37.
3 yodyho 8., ymEsbodgoemo ¢., ,3oLosbo Jomomogdel 898&0b Bglsbgd” Logoérer-
39e0mb 3956mbol 30396do0, mdoemalo, 2004, 51-52.
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0oL godmgggybgool 806333 (»3obosbo domoemegdel 35360l dgbobgd® Lo-
JoGomggemmb  396mbol 89-4 3ybemol  3oéggemo  33bgde).t ogergmag,
bodyodogemm 9b/s Lo 3mblymdoem Logdosbmos sLgem mag3098096 oo~
30390693000 Boomgmmgds G931em0gosc Logdosbmdsc, Gabogals; oyz0-
gdgemod Led®m396m Log80obmdol ogbBool smgds (,a30L0o60 do-
@omegdol 358360l 3gLobgd“ Logsérmggamml 306mbols 23-9 3nbemo).
899m0b0dbymaligob 30blbgoggdom, ogoloosk domommo 96 ybeod
Boomgoemmb obgmo bosgzem magzembo, Hm8emol 3gLody 3068 gobbgo-
Lgdop 93mygde 0bgglhmEL o, Iglsdodabsc, dbmemme 3obggmmocoo
398dgbo dgodemgdo oymb 8olo g068obmez0gemgdgeme. sLgmo 0galgdel
3ohoergdgemod, 3ogommomoce, obogdgdnemmomgol gobznmgbome Losg-
3o mogombgde (employee stock options), 6Hmdemgdbs oygbgdgb 33-
30b0gdo 360gh03080 obogdganmms 9653moyégdals s Lhodymotgdal
308600, Gmgme(3 Bqlo, ologdgonmmb g36docmgds sbgmo magzool golb-
30Lgdd oo 3gndemos dobo g3o8mygbgds Fbmemmee 03 3o mdom, G dqbo-
30300 g0l oogmdolol 33emogs3 0gdbgos LoBoedmdo oliogdgdyemo.
306000006, B5gmE(3 1339 90060360, 03olesbo Jomomol gém-geo doro-
306 3oboboomgdgaml 3ol mogalogomme 36mbgo1boe00bmds Bot8msco-
396U, sbgomo magz00 96 BooRbggo o3olosk domommswm o doldg o6 gogé-
390905 Logoem g00308930Lmob s 303806989 dmmbmgbgdo.?

2. 300 BHgmM3 EgPgohH0g0

BSBSOQSOB 06 8080@30[’ (’003800, 8063383@ 3880’)!}3838630, 38[}0(’@8—
68@00, Ob833, Q0330@0%0806Q8b 6)0')60068 606)80’)363@0 06[)06)388600

1 basoﬁm 380)0308830@ nm3@080 5060@0@830 060603@33 100 8030)300)860')603—
6gdgemo 0bggbhmealocmgol 96 BobollBo® ondnbhgdgeme Gomgbmdal 306-
mom30b 330036(50[) bobaqmm osabnosn daqm@qzabob 306)@0306)0 o6 960306
©33060 dogyocogol Bqlobgd. ob. ogobosbo domsmmogdol 30860l dgliobgd 396mbol 8g-
3 bemob 3063900 o 3g-6 3mbddgde.

2 Questions and Answers on the Prospectus Regulation, ggém3olb o3oboobo
Jomsmmgdolbs o 3586930l 3m3abos (ESMA), ESMA/2019/ESMA31-62-1258,

Version 3, 26.
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(gtr0goh0g0), BmBgemdqy Logoemggmmb bbgo bs306mb8gdemm of-
0906  ghmo ©FoHdem  goghgmmgds  Logdoemggmmml  30bmbo
0gobobLyEr0 g0636mdal, NBHMegemgodgomgabs o gcogohoggdel dqbs-
bgd (89303330 BoboBogdotrg J3gerogol 30Bbgdalivmgol dmbligbogdyemo
Ggme3 - 396mbo). Lognmolbdms, M3 63 396mboor Ig8mmsgoBgdymos
mag3e0b (mog3ombob) L3gzooemyo (36905, Gl mobobdocosy magzed
(mog3ombo) 960l 96055030, GmIgemoly 3g0dmmgde EdeEmL Hmgme;
™ErgoboBgdnmm 080689, olg sEomEgobodgdymm 858068g > Gm3mmal
3obgregom, gérmo 8boég 3oemEgdNEd 3gmerg 8boéol dmmbmgbol 3980-
bgg3o30 8mBogoem8o odyocomb 3ol LodsBobm sghego! (g3oLbgolgdol mog-
30°) 96 ogocomb Boligob LodsBobm odhoge (Bgdgbol mayz0s) 03 ogoboce oo
306mdgd0m, Bmdgemmd(y dbotrggdo gocnggdel ogdol 3m3gbhdo 306-
LoBgE396. magz0mbo dgadmgde gnemolbdmdogl gérmo botal goemcog-
3emgosl, gooybocml dgmerg Bbotagh 3063397 0sbbe (LoBeoyo)
™ag30mbol ya3emgdel 3obbmezogemgdol Lobogemme (36g80330)“ (3o-
bmbol 3g-2 dybemol ,,3“ 439316ghoe).

OQb0603603oo, é6Hmd 3060050[) 83'3 anb@ob 83-4 o 33-5 BUSdOSBOb
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bodaémsgqm’:b 306@033600[) 60500@3@88“.
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